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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES, 
OcTOBER TERM, 1887. 
No. 268. 


CHESTER A. ARTHUR, LATE COLLECTOR OF THE PORT 
OF NEW YORK, PLAINTIFF IN ERROR, 


V8. 


£ 


*REDERICK VIETOR, GEORGE F. VIETOR, CAI 
‘THOMAS VIETOR, Jr, AND FRI 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE — 
SOUTHEEN DISTRICT OF NEW YORK. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 268. 


CHESTER A. ARTHUR, LATE COLLECTOR OF THE PJRT 
OF NEW YORK, PLAINTIFF IN ERROR, 


VS o 


FREDERICK VIETOR, GEORGE F. VIETOR, CARL VIETOR, 
THOMAS VIETOR, Jr., AND FRITZ ACHELIS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


FILED AUGUST 7, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 268. 


CHESTER A. ARTHUR, LATE COLLECTOR OF THE PORT 
OF NEW YORK, PLAINTIFF IN ERROR, 


YS. 


FREDERICK VIETOR, GEORGE F. VIETOR, CARL VIETOR, 
THOMAS VIETOR, Jr., AND FRITZ ACHELIS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


INDEX. 


Original. 


Ne ees wean 
Certiorari 

Notice of entry of rule to declare.. 

Declaration 

ee cs nue cna aude) akbubaun seewenweece 


Order for stay 
Notice and affidavit of S 
Schedule A. Statement for United States district attorney 
Judgment 
‘Bill of exceptions ........... 
Assignment of errors 
Joinder in error 
| RISE GSES SES igh pee PES 
Proof of service of citation 
92953 


th ee &) 


ARTHUR, COLLECTOR, VS. VIETOR ET AL. ] 
] UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, ereeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
Frederick Vietor, George F. Vietor, Carl Vietor, Thomas Vietor, jr., and 
Fritz Achelis, plaintiffs, and Chester A. Arthur, defendant, a manifest 
error hath happened to the great damage of the said Chester A. Arthur, 
as by his complaint appear’. We being willing that the error, if any hath 
been, should be duly corrected, and full and speedy justice done to the 
party aforesaid in this behalf, do command you, if judgment be therein 
given, that under vour seal, distinctly and openly, you send the record 
and proceedings aforesaid with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that you 
may have the same at Washington on the second Monday of October, 
eighteen hundred and eighty-five, in the said Supreme Court, to be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme court may cause further to be done thereon to correct 
that error what of right and according to the laws and customs of the 
United States should be done. | 

Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 16th day of June, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

TIMOTHY GRIFFITH, 
Clerk. 
The foregoing writ is hereby allowed. 


HOYT H. WHEELER. 


plaintiff in error, against Frederick Vietor & al., defendants in error. 
Writ of error. Elihu Root, attorney for pl’ffin error. Due service of a 
copy of the within writ of error is hereby admitted this 17 day of June, 
1885. H.J. Begly, attorney for defendants in error. 

(Stamped :) U.S. circuit court. Filed Jun. 22, 1885. Timothy Grif- 
fith, cler k. 


9 (Indorsed:) 2887. U.S Supreme Court. Chester A. Art hur, 


UNITED STATES OF AMERICA, 
Southern District of New York : 
Ay Timothy Griffith, clerk of the circuit court of the United States 
3 f America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error, and in obedience 
thereto, do hereby certify that the following pages, numbered from four to 
thirty-sev en inclusive, contain a true and complete transcript of the records 
and proceedings had in said court in the case of Chester A. Arthur, 
plaintiff in error, against Frederick Vietor, George F. Vietor, Carl 
Vietor, Thomas Vietor, jr., and Fritz Achelis, defendants in error, as 
the same remain of record and on file in said office. 
In testimony whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district of New 
York, in the second cireuit, this. fifth day of August, in the year of our 
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ys ARTHUR, COLLECTOR, VS. VIETOR ET AL. 


Lord one thousand eight hundred and eighty-five, and of the Independ- 
ence of the United States the one hundred and tenth. 
[SEAL. | TIMOTHY GRIFFITH, 
Clerk. 
4 Superior court of the city of New York. 


FREDERICK VIETOR, GEORGE F. VIETOR, ) 
Carl Vietor, Thomas Vietor, junior, and Fer- | | 
itz Achelis, plaintiffs, a gai 

against | 

CHFSTER A. ARTHUR, DEFENDANT. J 


Summons. 
For relief. 


To the above-named defendant : 

You are hereby summoned, and ig ‘d to answer the complaint in 
this action, which will be filed in the office of the clerk of the superior 
court of the city of New York, and to serve a copy of your answer to 
the said complaint on the subscriber at his office, No. 29 Nassau street, in 
said city, within twenty days after the service of this summons on you, 
exclusive of the day of such service; and if you fail to answer the said 
complaint within the time aforesaid, the plaintiffs in this action will apply 
to.the court for the relief demanded in the complaint. 

Dated New York, Feby. 12, 1874. 

H. J. BEGLY, 
Pla intiffs’ Attorney. 


(Endorsed :) Superior court of the city of New York—Vietor against 
Shas No 1. Summons. H. J. Begly , plaintiffs’ attorney - 29° Nas- 
sau street. 


5 (Copy.) 


The President of the United States of America to the judges of the su- 
perior court of the city.of New York, greeting: 
We, for certain reasons, being desirous that our circuit court of the 
[L. s.] United States for the southern district of New York, in the 
second circuit, shall be certified of a certain cause commenced be- 
fore you against Chester A. Arthur, defendant, by Frederick Vietor, et 
al., plaintiffs, do therefore command you thatthe record and proceedings 
in the said cause you distinctly and openly send to the said circuit court, 
at the city of New York, on the 15th day of June, 1874, as fully and 
amply as the same are remaining before you, by whatever names the said 
partiss may be called therein, together with this writ, that our said court 
may cause to be further done thereupon what of right ought to be done. 
Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 5th day of -June, in the year one thousand 
eight hundred and seventy- four. 
KENNETH G. WHITE, 
Clerk. 
GEORGE BLISS, 
United States Attorney, Attorney for Defendant. 
6 (Endorsed :) U. 8. cireuit court. Chester A. Arthur, ads. F. 
Vietor & al. Copy certiorari. George Bliss, U.S. attorney, at- 
torney for defendant. To H. J. Begly, plaintiffs’ attorney. 
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7 U.S. cireuit court, southern district of New York. 
FREDERICK VIETOR «& AL. 
against >Commenced Feb’y 12, 1874. No. 1. 
CHESTER A. ARTHUR. } 


Srr: You will please take notice that the defendant demands a copy 
of plaintiffs’ complaint, and that a rule has this day been entered in the 
Book of Common Rules, kept in the office of the clerk of the U. S. cir- 
cuit court at the city of New York, requiring the plaintiff to file and serve 
declaration 1n this cause within twenty days after service of a notice of the 
entry of said rule, or be non-prossed. 

New York, March 18, 1876. 

GEORGE BLISS, 
d ittorney for Def ndant. 

To H. J. BEGLEY, Kisq., 


ss wa , > . , @ oe] 
Attorney JO? I laintiffs. 
. “ oA/ 


(Endorsed) U.S. cireuit court. Frederick Vietor & al., against Ches- 
ter A. Arthur. Notice of entry of rule todeclare. Geo. Bliss, defendant’s 
attorney. To H. J. Begley, Apl. 3, 1876. 


8 The United States of America. Circuit court of the United States 

for the southern district of New York, in the second cireuit—of 

the nineteenth day of April, in the year of our Lord one thousand eight 
hundred and seventy-six. _ i 


SOUTHERN Districr oF NEW YORK, ss: 


Krederick Vietor, George F. Vietor, Carl Vietor, Thomas Vietor, jr., 
and Fritz Achelis (No. 1), plaintiffs in this suit come here into court, and 
by H. J. Begly, their attorneys, suggest and give the court now here to 
understand and be informed that heretofore, to wit, on the 12th day of 
February, 1874, an action was commenced in the superior court of the 
city of New York, according to the laws of the State of New York, and 
the rules and practice of said court in such case made and provided, in 
favor and in the name of the said plaintiffs against Chester A. Arthur, the 
defendant herein, upon and for the same cause of action hereinafter set 
forth, and the summons therein was filed in the clerk’s office of the said 
superior court on thesameday. That the defendant afterwards, by George 
Bliss, esquire, his attorney, duly appeared in said action, and such pro- 
ceedings were thereupon had that afterwards, and on the 15th day of June, 
in the year of our Lord one thousand eight hundred and seventy-four, the 
said action was in due form of law removed by writ of certiorari for fur- 

ther prosecution and trial into this court, according to the act of 
9 Congress in such case made and provided ; and the clerk of the said 

superior court did thereupon return the said writ with the sum- 
mons aforesaid, and did file the same in this court, according to the course 
and practice of this court, which allegations and suggestions the defendant 
does not deny, but admits the same to be true. 

Wherefore, let the further proceedings and trial in this action against 
the defendant be continued in this court. 
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ARTHUR, COLLECTOR, VS. VIETOR ET AL. 


And the said plaintiffs accordingly, by H. J. Begly, their attorneys, com- 
plain of the defendant in this suit being in custody, &c., of a plea of tres- 
pass on the case for promises; for that, whereas, the defendant heretofore, 
to wit, on the day of the date of this declaration, to wit: at the city of 
New York, in the district aforesaid, was indebted to the said plaintiffs in 
the sum of one thousand six hundred and sixty-one and 85-100 dollars, 
lawful money of the United States of America, for duties on certain mer- 
chandise, to wit: Hosiery and gloves imported into and entered at the col- 
lection district of the United States for the city of New York on or 
about the following dates, to wit: Api. 16, July 30, Aug. 4, 27, Sept. 9, 
15, Oct. 28, & Nov. 17, in the year one thousand eight hundred and 
seventy-three, in the following ships or vessels, to wit: Citys of Antwerp, 
Brooklyn, Paris, Limerick, Paris, Brooklyn, Cities of Montreal and Paris 

(2 entries) from Liverpool, unlawfully demanded, exacted, and 
10 received at the city of New York, in the district aforesaid, by the 

said defendant, then collector of the customs for the district afore- 
said, under color of a law of the United States for the collection of duties 
on imports, and paid by the said plaintiffs under protest in writing in due 
form of law. 

And being so indebted, he, the said defendant, in consideration thereof, 
afterwards, to wit: on the same day and year last aforesaid, at the place 
aforesaid, undertook and then and there faithfully promised the said 
plaintiffs well and truly to pay unto the said plaintiffs the suny of money 
above mentioned, when he, the said defendart, should be thereunto after- 
wards requested. 

And whereas, also, the said defendant afterwards, to wit, on the same 
day and year last aforesaid, at the place aforesaid, was iudebted to the said 
plaintiffs in the further sum of four thousand dollars, lawful money of the 
United States of America, for money before that time lent and advanced 
by the said plaintiffs to the said defendant, and at the special instance and 
request of the said defendant. And for other money by the said plaintiffs 
before that time paid, laid out, and expended for the said defendant, and 
at the‘like request of the said defendant. And for other money by the 
said defendant, before that time had, and received to and for the use of the 
said plaintiffs. And being so indebted, the said defendant, in considera- 
tion thereof, afterwards, to wit, on the same day and year last aforesaid, 

and at the place aforesaid, undertook and then and there faithfully 
11 promised the said plaintiffs well and truly to pay unto the said 

plaintiffs the said sum of money in this count mentioned, when he, 
the said defendant, should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often afterwards requested so to 
do) has not as yet paid the said several sums of money above mentioned or 
any or either of them, or any part thereof, to the said plaintiffs ; but to pay 
the same, or any part thereof, to the said plaintiffs the said defendant has 
hitherto altogether refused, and still does refuse, to the damage of the said 
plaintiffs of four thousand dollars, and therefore the said plaintiffs bring 
suit, &c. 

H. J. BEGLY, 
Attorney for Plaintiffs. 

(Endorsed:) U. S. circuit court. F. Vietor et al. vs. C. A. Arthur, 

No. 1.. Declaration. H. J. Begly, No. 29 Nassau street, attorney for 
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plaintiffs. ‘To George Bliss, esq., defts. att?y. Sir: Please to take notice 
that on filing a declaration in this cause, with a copy whereof you are hereby 
served, a rule has been entered in the book of common rules, kept in the 
office of the clerk of this court, at the city of New York, requiring the 
within-named defendant to plead to said declaration in twenty days after 
service of a copy thereof and notice of said rule on his attorney, or judg- 
ment, &c. New York, April, 1876. H. J. Begly, attorney for plaintiffs, 
29 Nassau street. Due service ofa copy of within declaration and above 
notice is hereby admitted this 22 day of April, 1876. Geo. Bliss, defts. 
atty. 


12 United States circuit court, southern district of New York. 


CHESTER A. ARTHUR ) 
ads. > Plea. 
FREDERICK VIETOR ET AL. } 


And the said defendant, Chester A. Arthur, by George Bliss, his attor- 
ney, comes and defends the wrong and injury when, &e., and says that he 
did not undertake and promise in manner and form as the said plaintiffs 
in this suit have above thereof declared against the said defendant, and of 
this he puts himself upon the country, and the said plaintiffs do the like, 
We. 

GEORGE BLISS, 
Defendant's Attorney. 
To H. J. BEG LY, Esq., 
Plaintiffs’ Attorney. 

(Endorsed :) U.S. cireuit court. Chester A. Arthur ads. F. Vietor & 
al. Plea. George Bliss, attorney for defendant: You will please take 
notice that the plea of the defendant in the above cause, of which the within 
is a copy was this day filed in the office of the clerk of the U.S. circuit 
court for the southern district of New York. New York, April 26, 1876. 
Yours, &., George Bliss, defendant’s attorney. To H. J. Begly, esq., 
plaintiffs’ attorney. 


13 Circuit court of the United States for the southern district of New 
| York. 
F’, VIETOR ET AL. ) 
Us. . No. 1. 

C. A. ARTHUR. } 

New York, April 2d, 1874. 
GEORGE B.utss, Esq., 
Defendant's Attorney: 

Sir: Please take notice that the annexed is a bill of particulars of the 
plaintiffs’ demand in this case, and for the recovery of which this action is 
brought by reason of money illegally exacted of the plaintiffs by the de- 
fendant, as collector of the port of New York, on merchandise imported in 
the vessels and at the dates in the annexed schedule. 

Truly yours, 
H. J. BEGLY, 
Plaintiffs’ Attorney. 
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And the said plaintiffs accordingly, by H. J. Begly, their attorneys, com- 
plain of the defendant in this suit being in custody, &c., of a plea of tres- 
pass on the case for promises; for that, whereas, the defendant heretofore, 
to wit, on the day cf the date of this declaration, to wit: at the city of 
New York, in the district aforesaid, was indebted to the said plaintiffs in 
the sum of one thousand six hundred and sixty-one and 85-100 dollars, 
lawful money of the United States of America, for duties on certain mer- 
chandise, to wit: Hosiery and gloves imported into and entered at the col- 
lection district of the United States for the city of New York on or 
about the following dates, to wit: Api. 16, July 30, Aug. 4, 27, Sept. 9, 
15, Oct. 28, & Nov. 17, in the year one thousand eight hundred and 
seventy-three, in the following ships or vessels, to wit: Citys of Antwerp, 
Brooklyn, Paris, Limerick, Paris, Brooklyn, Cities of Montreal and Paris 

(2 entries) from Liverpool, unlawfully demanded, exacted, and 
10 received at the city of New York, in the district aforesaid, by the 

said defendant, then collector of the customs for the district afore- 
said, under color of a law of the United States for the collection of duties 
on imports, and paid by the said plaintiffs under protest in writing in due 
form of law. | 

And being so indebted, he, the said defendant, in consideration thereof, 
afterwards, to wit: on the same day and year last aforesaid, at the place 
aforesaid, undertook and then and there faithfully promised the said 
plaintiffs well and truly to pay unto the said plaintiffs the suny of money 
above mentioned, when he, the said defendant, should be thereunto after- 
wards requested. 

And whereas, also, the said defendant afterwards, to wit, ou the same 
day and year last aforesaid, at the place aforesaid, was indebted to the said 
plaintiffs in the further sum of four thousand dollars, lawful money of the 
United States of America, for money before that time lent and advanced 
by the said plaintiffs to the said defendant, and at the special instance and 
request of the said defendant. And for other money by the said plaintiffs 
before that time paid, laid out, and expended for the said defendant, and 
at the’like request of the said defendant. And for other money by the 
said defendant, before that time had, and received to and for the use of the 
said plaintiffs. And being so indebted, the said defendant, in considera- 
tion thereof, afterwards, to wit, on the same day and year last aforesaid, 

and at the place aforesaid, undertook and then and there faithfuHly 
1] promised the said plaintiffs well and truly to pay unto the said 

plaintiffs the said sum of money in this count mentioned, when he, 
the said defendant, should be thereunto afterwards requested. 

Nevertheless, the said defendant (although often afterwards requested so to 
do) has not as yet paid the said several sums of money above mentioned or 
any or either of them, or any part thereof, to the said plaintiffs ; but to pay 
the same, or any part thereof, to the said plaintiffs the said defendant has 
hitherto altogether refused, and still does refuse, to the damage of the said 
plaintiffs of four thousand dollars, and therefore the said plaintiffs bring 
suit, &e. 

H. J. BEGLY, 
Attorney for Plaintiffs. 


(Endorsed:) U. S. circuit court. F. Vietor et al. vs. C. A. Arthur, 
No. 1. Declaration. H. J. Begly, No. 29 Nassau street, attorney for 
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plaintiffs. To George Bliss, esq., defts. att?y. Sir: Please to take notice 
that on filing a declaration in this cause, with a copy whereof you are hereby 
served, a rule has been entered in the book of common rules, kept in the 
office of the clerk of this court, at the city of New York, requiring the 
within-named defendant to plead to said declaration in twenty days after 
service of a copy thereof and notice of said rule on his attorney, or judg- 
ment, &e. New York, April, 1876. H. J. Begly, attorney for plaintiffs, 
29 Nassau street. Due service of a copy of within declaration and above 
notice is hereby admitted this 22 day of April, 1876. Geo. Bliss, defts. 
atty. 


12 United States circuit court, southern district of New York. 


CHESTER A. ARTHUR 
ads. > Plea. 
FREDERICK VIETOR ET AL. $ 


And the said defendant, Chester A. Arthur, by George Bliss, his attor- 
ney, comes and defends the wrong and injury when, &c., and says that he 
did not undertake and promise in manner and form as the said plaintiffs 
in this suit have above thereof declared against the said defendant, and of 
this he puts himself upon the country, and the said plaintiffs do the like, 
&e. : | 

GEORGE BLISS, 
Defendant's Attorney. 
To H. J. Beery, Esq., 
Plaintiffs’ Attorney. 

(Endorsed :) U.S. cireuit court. Chester A. Arthur ads. F. Vietor & 
al. Plea. George Bliss, attorney for defendant: You will please take 
notice that the plea of the defendant in the above cause, of which the within 
is a copy was this day filed in the office of the clerk of the U.S. circuit 
court for the southern district of New York. New York, April 26, 1876. 
Yours, &e., George Bliss, defendant’s attorney. To H. J. Begly, esq., 
plaintiffs’ attorney. 


13 Circuit court of the United States for the southern district of New 
York. 
F, VIETOR ET AL. ) 
Us. . No. F. 

C. A. ARTHUR. } 

New York, April 2d, 1874. 
GEORGE Buss, Esq., | 
Defendant's Attorney: 

Sir: Please take notice that the annexed is a bill of particulars of the 
plaintiffs’ demand in this case, and for the recovery of which this action is 
brought by reason of money illegally exacted of the plaintiffs by the de- 
fendant, as collector of the port of New York, on merchandise imported in 
the vessels and at the dates in the annexed schedule. 


Truly yours, 7 
H. J. BEGLY, 
Plaintiffs’ Attorney. 
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Name of importer—Fred’k Vietor & Achelis. Description of merchandise—Hosiery, gloves, and 
similar articles of worsted made on frames. Place whence imported—Liverpool. 


14, 15, and 16. | 


age Appeal Decision | Am’t of 
Pavment of 


Entry at net ly, BaP 
Name of vessel. Invoice. | custom. Cre aso w Pie yd . on = & excess 
house. ssseaeucninas prowess. | OF Arun peal. | claimed. 

ury. 

1873. 1873. 1873. 1873 1873. 1873. | 156. 60 
City of Antwerp ...... ..| Mar. 24 April 6 Aug. 16 Sept. 12 | Sept. 16 | Nov. 20 | 492. 30 
City of Brooklyn........| July 15 | July 30 July 30&31 | Sept. 12 | Sept. 16 | Nov. 20 | 385. 65 
City Of Pitie ..cc0s vse css | July 15) Aug. 4 Aug. 4&5 Sept. 12 | Sept. 16 | Nov. 20 | 168. 30 
City of Limerick......... | Aug. 1: Aug.27 Ang. 27-8 Sept. 12 | Sept. 16 | Nov. 20 | 109. 80 
og Sy. een Aug. 23 | Sept. 9 Sept. 9-10 Sept. 12 Sept. 16 | Nov. 20 | 63. 90 
City of Brooklyn ...... Aug. 27 | Sept.15 Sept. 15 Sept. 15 Sept. 16 | Nov. 20 | 103. 95 
City of Montreal ........ Oct. 10 | Oct. 28 Oct. 28 Oct. 30; Dec. 2; Dec. 15} 90. 45 
City of Paris ...... ..-e-| Oct. 25 | Nov. 17 | Nov 17 Nov. 18 Dec. 2) Dec. 15 | 90. 90 
City of Paris ...... ...... Oct. 25 | Nov. 17 Nov 17 Nov. 18 Dee. 2) Dec. 15 | 1, 661. 85 


(Endorsed :) United States circuit court. F. Vietor & al. vs. C. A. 
Arthur. No.1. Bill of particulars of plaintiffs’ demand. H. J. Begly, 
plaintiffs’ attorney, 29 Nassau street. To George Bliss, esq., defendant’s 


attorney. Due service of a copy of the within bill of particulars is hereby 
admitted. New York, April 2d, 1874. Geo. Bliss, def’t’s att’y. 
17 Atastated term of the circuit court of the United States of America 


for the southern district of New York, in the second circuit, held 
at the United States court rooms, in the city of New York, on Friday, 
the 7th day of December, in the year of our Lord one thousand eight 
hundred and eighty-three. 


Present: The honorable Alfred C. Coxe, sitting as circuit judge. 


FREDERICK VIETOR ET AL. ) 
vs. . 2887. 
CHESTER A. ARTHUR. j 


Now comes the plaintiffs by Stanley, Clarke & Smith, their attorneys, and 
move the trial of this cause. Likewise comes the defendant by Sam’! B. 
Clark, asst. U.S. atty., his attorney. Thereupon a jury is empanelled, and 
the cause proceeds to trial. After hearing the evidenceof the parties, and 
the arguments of counsel, on December 10, 1883, the court directs the jury 
to find a verdict for the plaintiffs, the amount thereof to be adjusted at the 
custom-house. Thereupon the jury render a verdict whereby they find 
for the plaintiffs, the amount of said verdict to be adjusted at the custom- 


house 
18 The court orders that the defendant have a stay of proceedings 


on the verdict until ten days after the decision on the motion for 
a new trial herein, and that a certificate of probable cause be entered 
herein. 
A copy. 
TIMOTHY GRIFFITH, 
Clerk. 


-* 
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19 Circuit court of the United States for the southern district of New 
York. 


FREDERICK VIETOR ET AL. 
vs. SN. S. 2887. 
CHESTER A. ARTHUR. } 


H. J. Beary, Esq., 


7 : ee Re Lf Aas oF @ 
Plarntiffs’ Attorney : 


Srr: Please take notice that upon the annexed affidavit of Samuel B. 
Clarke, verified April 7th, 1885, and upon all the proceedings already had 
in the above-entitled action, application will be made to the court at the 
United States court-rooms in the post-office building in the city of New 
York, on the 8th day of May, 1885, at eleven o’clock in the forenoon, or 
as soon thereafter as counsel can be heard, for an-order as prayed for in 
said affidavit, and for such other order or relief in the premises as to the 
court may seem proper. 

Dated New York, May 1, 1885. 

Yours, &e., 
ELIHU ROOT, 
U. 8, Attorney for Defendant. 


20 Circuit court of the United States for the southern district of New 
Y ork. 
H'REDERICK VIETOR ET AL. ) 
CHESTER A. ARTHUR. b 


SOUTHERN District oF NEW YORK, ss: 
x rr 2 ‘Y rr , . ah . . T ‘ q - , t z . a " » “ ~ — 
SAMUEL Bb. CLARKE, assistant U.S. attorney, being duly sworn, says: 


This action was tried before Judge Coxe at the October term, 1883, 
Stephen G. Clarke, esq., representing the plaintiff, and deponent represent- 
ing the defendant; that the result of the trial was a general verdict in 
favor of the plaintiff, subject by stipulation of counsel to ere at 
the custom-house: that annexed hereto, marked Schedule A, is a state- 
ment by the collector showing the amount of duties on plaintiffs theory 
exacted in excess, with a reference to each importation specified in the bill 
of particulars, stating also as to each importation whether or not protest, 
appeal, and suit were in time, and also giving the date on which the duty 
levied on each importation was paid; that, as appears by said statement, 
the amount illegally exacted, and which, under the plaintiffs’ theory, the 

plaintiffs are entitled to recover with reference to all the importa- 
2] tions where the formal requisites to the maintenance of suit were 

complied with, is $1,049.45; that the district attorney has been 
directed by the Secretary of the Treasur y to take the case to the Supreme 
Court, and that a bill of exceptions has been settled and filed; that the 
plaintiffs’ counsel have been repeatedly requested to have judgment entered 
in the case, but have hitherto failed to comply with that request. 

Wherefore deponent asks that the clerk of the court be directed to enter 
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judgment for said sum of $1,049.45, with interest on the items thereof 
specified in said statement, from the dates of payment given in said state- 


ment. 
SAMUEL B. CLARKE. 


Sworn to before me this 17th day of April, 1885. 


[SEAL ] BENJAMIN BARKER, JR., — 
Notary Public, N. Y. Co. 
22 U.S. circuit court. 
F’, VIETOR ET AL. ) 
vs. > No. 2887. February 19, ‘74. 


Witi1aMm H. Roserrson. } 


[Schedule A (N. Y. Cat., No. 617 B.)] 


Description of merchandise.—W orsted-knit goods, value over 80 c. per 
Ib.; assessed at 50 c. per Ib. and 35 ¢. ad val., less 10 % ; claimed to be 
dutiable as “merino hosiery” at 35 c.,less 10 %; claim is made for re- 
fund of the specific duty of 50 ec. per lb. only, less 10 %. 

- Under what clause of tariff law clossified.—533 Heyl’s Digest and sec. 
2nd act of June 6, ’72. 
Under what clause plaintiff claims should be classified.—22nd sec. act of 


M’ch 2, ’61, and i3th sec. act of July 14, ’62. 


- 


Statement for U. 8S. district attorney, as requested in his letter of September 16, 1884. 


Amount, 


Ame f i 
Amount o under plain- 


Have protest, ap- duties paid 


Date of pay- 


peal, and suit Vessel. om tiffs’ theory, 
een in time. on weight paid in ex- ment. 
only. cess. 
pO EEE ERT CANN, Coc ccnteab hives seeaes adeone 15 53 | 15 53 | Aug. 16, 1874. 
| Rae ar eaters i EN Ms sniwncodeetddwinciedodo xe *492 30 | 492 30 | July 31, 1873. 
ee ESET VOR CRIS A ar ee coy pee pam, 385 92 385 92 | Aug. 5, 1873. 
Di Gdecnt seeets C. Limerick. .... 189 00 189 00 | Aug. 28, 1873. 
RSE NE a. a iar S cebens cudacek bibs 109 80 109 20 | Sept. 10, 1873. 
BK theese wouter C. Brooklyn....... ebbieuabase wee’ wed 63 90 63 90 Sept. 16, 1873. 
Eee. di ctims ates ee oe aes Sree A 103 95 | 193 95 | Oct. 29, 1873. 
DD ola: Cunjabiebint PRRs cde dcun -edbiguvesbae uewen 90 45 90 45 | June 20, 1874. 
Do.. DN GN tat cnis's Lagpaedeedseeokon+ dae 90 90 90 90 | Nov. 18, 1873. 
as ty, cen be seabed main 1, 541 75 1, 541 75 
S. 8S. C. Brooklyn. deduct (not in time). . 492 30 492 30 
NOD, Satins geccessccoan Spears 


1, 049 45 | 1,049 45 


*C. Brooklyn, protest not in time. tThe protests are herewith transmitted. 


M April 13, '85. 


I hereby certify the figures in the foregoing statement to be correct. 
Be 
W. H. ROBERTSON, 
Collector. 
(Endorsed.) (N. Y. Cat., No: 617 B.) Custom-house, collector’s 
office, New York, April 14, 1885, No. 2887. court. Vietor 
vs. Arthur. Statement for U.S. district attorney, as requested in his letter 
of September 16,1884. 
(Endorsed :) U.S. circuit court, southern district of New York. 
Frederick Vietor et al. vs. Chester A. Arthur. Motion papers 


(Signed) 


23 


24 
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upon application for an order directing the clerk to enter judgment. Elihu 
Root, United States attorney, attorney for defendant. Due service of a 
copy of the within is hereby admitted, New York, May 1,1885. To H.J. 
Begley, attorney for plaintiff. Adjourned by consent by consent to next 
motion day, same hour. Dated May 8, 1885, H. J. Begley, plffs. atty. 
May 29, 1885, motion day. : 


25 United States circuit court, southern district of New York. 


FREDERICK VIETOR, GEORGE F. VIETOR, CARL ) 
Vietor, ir., and Fritz Achelis ea Soe 
a No. y | 
Us, 


CHESTER A. ARTHUR. 


This cause having come on for trial at the October term, 1883, of this 
court, before Hon. Alfred C. Coxe and a jury, and a verdict having been 
rendered for the plantiffs for an amount to be adjusted at the custom-house 
at New York, and the amount having been so adjusted, and being with 
interest the sum of $1,849.61, and the costs of said plaintiffs having been 
taxed by consent at the sum of forty-eight o>. dollars. Now on motion 
of H. J. Begley, esq., attorney for plaintiffs, it is ordered that judgment 
be entered for the sum of $48.35 costs, amounting in all to eighteen hun- 
dred and ninety-seven fe. dollars. 

New York, June 12. 1885. 

Judgment signed this 13th day of June, 1885. 

(Sg’d) | JOHN A. SHIELDS, 

| Deputy Clerk. 
1,849 6] 
48 30 

1.897 96 
26 (Endorsed:) U. S. circuit court. Frederick Vietor et al. vs. 

Chester A. Arthur. Judgment roll. H.J. Begley, atty. for plfts. 
U.S. circuit court, filed June 13th, 1885. Timothy Griffith, clerk. 


27 Circuit court of the United States. southern district of New York. 


F'REDERICK VIETOR AND ANOTHER ) 
against > N.S. 2887. Bill of exceptions. 
CHESTER A. ARTHUR. 

And thereafter, to wit. al the October term, 1883. of this court this ac- 
tion came on to be tried before the Hon. Alfred C. Coxe, judge of the 
district court of the United States for the northern district of New York, 
duly assigned to hold this court, and a jury duly empanelled and sworn 
to try the issue herein. : 

The parties appeared by their counsel; Stephen G. Clarke, esq., for 
the plaintiffs ; Samuel B. Clarke and Elihu Root, esqs., for the defend- 
ant. 

The plaintiffs’ counsel having opened his case to the jury put in evi- 
dence tending to show that between April and November, 1873, the 
plaintiffs made several importations of hosiery from Liverpool, port of 
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England, into the port of New York, and that the appraiser at said port 
returned said hosiery in some cases as “knit goods, wool hosiery over 
80, 50, 35 less 10% ”; in other cases as “ worsted knit goods,” &e.; that the 

collector of said port liquidated the duties on said hosiery at the 
28 rate of 35 per centum ad valorem and 50 cents a pound, less a deduc- 

tion of 10% ; that the plaintiffs protested in writing against such 
liquidation upon grounds which they stated as follows: “ Because said 
merchandise, being merino hosiery, and similar articles made on frames, 
not otherwise provided for, is only liable to duty under the 22nd section 
of the tariff act of March 2nd, 1861, and the 13th section of the tariff 
act of July 16th, 1862, at the rate of 35 per centum ad valorem, less 10 
per cent. under the 2nd section of the act of June 6th, 1862, as manufact- 
ures wholly or in part of wool or hair of the alpaca goat or other like 
animal.” 

It was thereupon conceded by defendant’s counsel that an appeal was 
duly made to the Secretary of the Treasury and action brought in due 
time after the answer of the Secretary ; and it was agreed by counsel for 
both parties that if the court should direct a verdict for the plaintifi it 
should be directed to be adjusted, as to amount, at the custom-house. 

Plaintiff then put in evidence tending to show that the stockings pro- 
duced, marked plaintiffs’ Exhibit 5, was a sample of their importation, and 
the plaintiffs’ counsel admitted, for the purpose of this case, that all of the 
goods involved herein contain from 10 to 20 per cent. of either wool or 
worsted, the other component material being cotton ; and that the wool or 
worsted formed an appreciable portion of the value of the goods. 

The plaintiffs further offered evidence tending to show that the 

29 articles imported by them similar to the samples marked in evi- 

dence were stockings, that they were worn by men, women, and 
children, and that they were made on frames. Plaintiffs then rested. 

Defendant’s counsel then offered evidence tending to show that knit 
goods are textile fabrics composed of a single thread united in a series of 
loops, corresponding to the old-fashioned hand-knitting process, and that 
plaintiffs’ importations were so made; and further that all fabrics made 
on frames are knit goods. | 

The defendant then rested. 

Plaintiffs then offered evidence tending to show that the term “knit 
goods” used in trade and commerce has no different or other meaning than 
its meaniag among men in general ; that there are knit goods known in 
trade and commerce which were not made on frames, but which were made 
by hand, and that there are other goods, as caps, gloves, leggings, mitts, 
socks, stockings, and drawers, made in whole or in part of worsted, worn 
by men, women, and children, which are made on a frame and knit and 
which are also knit by hand; that while the result of knitting by hand 
and of the manufacture on a frame of a fabric consisting of a single 
thread is the production of a textile fabric composed of a series of con- 
necting loops which are alike in each case, yet the processes by which they 
are produced are dissimilar ; that the result of the process of manufactur- 
ing upon frames and knitting by hand is the same, although the two 
processes are dissimilar; also that there are no textile fabrics made on 

frames which are known in trade and commerce, except fabrics 
30 composed of cotton, wool or worsted, silk, linen, or a mixture of 
these materials. Both parties then rested. 


ARTHUR, COLLECTOR, VS. VIETOR ET AL. 11 


Plaintiffs then moved the court to direct the jury to find a verdict in 
their favor, which motion was granted by the court. To this ruling of 
the court defendant, by his counsel, then and there duly excepted. 

The jury thereupon, as directed by the court, found a verdict for the 
plaintiffs. 

And forasmuch as the exception, matters, and things aforesaid would 
not otherwise appear by the record, thé court has settled and allowed this 
bill of exceptions, and it is ordered that the same be filed as a part of the 
record of this case, with like force and effect as if it had been reduced to 
writing, settled, signed, and filed before the cause was given to the jury. 

Witness my hand at the city of New York this 17th day of March, 
1884. 

ALFRED C. COXE. [L. s.] 

(Endorsed) N.S. 2887. U.S. circuit court, southern district of New 
York. Fredk. Vietor & another versus Chester A. Arthur. Sir: This 
is defts. proposed bill of exceptions herein. Yrs., &., Elihu Root, U.S. 
atty. for deft. Elihu Root, United States attorney, attorney for defend- 
ant—Correct, Elihu Root, atty. for deft. S. G. Clarke, of counsel for 
H. J. Begley, atty. U.S. cireuit court. Filed May 5, 1884, Timothy 
Griffith, clerk. 


3] Supreme Court of the United States. 


CHESTER A. ARTHUR, PLAINTIFF IN ERROR, ) 
| 


PN | - oo . 
~~ + @ ty * > } | . >. 253 é . Assignment 
FREDERICK VIETOR, GEORGE F. VIETOR, | P aaina: 

4 wwe nn tore ¢ e . — ¢ ; t) oo: ji. 
Carl Vietor, Thomas Vietor, jr., & Fritz) 
Achelis, defendants in error. 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the said Court,.at the Capitol in Washington, comes 
the said plaintiff in error, by Elihu Root, his attorney, and says that in 
the record and proceedings aforesaid there is manifest error in this, to wit: 

That by the record aforesaid it appears that the judgment aforesaid, 
32 in form aforesaid given, was given for the:said defendants in error 

against the said plaintiff in error, whereas, by the law of the land, 
the said judgment ought to have been given for the said plaintiff against 
the said defendants. | 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all thines which he has lost by occasion of said 
judgment, Xe. 7 

ELIHU ROOT, 
Attorney for Plaintiff in Error. 
(Endorsed :) U.S. Supreme Court. Chester A. Arthur, plaintiff in error, 
vs. Frederick Vietor & al., defendants in error. Assignment of €rror, 
oo Elihu Root, United States attorney, attorney for plaintiff in error. 
Due service of a copy of the within is hereby admitted. New 
York, June 17, 1885. H. J. Begley, attorney for defendants in error. 
U.S. circuit court. Filed June 22,1885. Timothy Griffith, clerk. 
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12 ARTHUR, COLLECTOR, VS. VIETOR ET AL. 
o4 Supreme Court of the United States. 


CHESTER A. ARTHUR, PLAINTIFF IN ERROR, ) 
: ; against ‘om i | No. 2887. Joinder 
FREDERICK VIETOR, GEORGE F. VIETOR, CARL “gies ES 
i : & a te aie age. in error. 
Vietor, Thomas Vietor, jr., & Fritz Achelis, | 
defendants in error. J 
And afterwards, to wit, on the second Monday of October next, in said 
court, the defendants in error, by Stephen G. C larke, esq., their attorney, 
come into Court and say that there is no error either in the record or pro- 
ceedings aforesaid, or in the giving of the judgment aforesaid. 
And they pray that this C ourt, before the justices thereof, may 
30 proceed to examine as well the record and proceedings aforesaid as 
the matter above assigned for error, and that the judgment afore- 
said, in form aforesaid, may in all things be affirmed. 
STEPHEN G. CLARKE, 
Attorney for Defendants n Error. 
(Endorsed: ) U.S. Supreme Court. Chester A. Arthur, pl’ff in error, 
rs. Frederick Vietor & al., defts. in error. Joinderinerror. Stephen G. 
Clarke, att’y for def’ts in error, 180 B’dway, N. Y. City. Elihu Root, 
att’y for pl’ff inerror. U.S. circuit court. Filed June 24, 1885. Timothy 
Griffith, clerk. 


36 UNITED STATES OF AMERICA, 88: 


To Frederick Vietor, George F.- Vietor, Carl Vietor, Thomas Vietor, jr., 
& Fritz Achelis, greeting: 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, eighteen hundred and eighty -five, pursuant to a writ 
of error, filed in the clerk’s office of the circuit court of the United States 
for the southern district of New Y ork, wherein Chester A. Arthur, 
plaintiff in error, and you are defendants in error, to show cause, if any 
there be, why the judgment i in the said writ of error mentioned should not 
be corrected, and speedy justice should not be done to the parties in that 
behalf. 

Dated June 16th, 1885. 

HOYT H. WHEELER. 
37 (Indorsed:) 2887. U. S. Supreme Court. Chester A. Arthur, 
plaintiff in error, against Frederick Vietor & al., defendants in 
error. Citation. Elihu Root, attorney for pl’ffin error. Due service of a 
copy of the within citation is he reby admitted this 17 day of June, 1885. 
H. J. Begley, attorney for defendants in error. 

(Stamped: ) U. S. circuit court, Jun. 22, 1885. Timothy Griffith, 

clerk. 


(Indorsement on cover:) No. “68. Chester A. Arthur, late collector 
of the port of New York, plaintiff in error, vs. Frederick Vietor, George 
F.. Vietor, Carl Vietor, Thomas Vietor, jr., and Fritz Achelis. S. New 
York, C. C.U.S. Filed August7, 1885. 
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Iu the Supreme Court of the United States. 


OcToOBER ‘TERM, 1887, 


i 


CHARLES E. MinLER AND DANIEL ) 


G. Rollins, executors of Chester A. 
Arthur, late collector of the port of 
New York, plaintiffs in error ‘ 

FREDERICK Vtietror, GrorGE F. 
Vietor, Carl Vietor, Fhomas Vie- 
tor, jr., and Fritz Achelis. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK, 


BRIEF FOR PLAINTIFFS IN ERROR. 
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Iu the Supreme Court of the Mnited States, 
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OcTOBER TERM, 1887. 


CHARLES E. MILLER AND DANIEL 
Gz. Rollins, executors of Chester A. 
Arthur, late collector of the port of | 
New York, plaintiffs in error, | 

FREDERICK VIETOR, GEORGE F., | 
Vietor, Carl Vietor, Thomas Vie- | 
tor, jr., and Fritz Achelis. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED ' 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 
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BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF THE CASE. 


The plaintiffs in the circuit court, between April and 
November, 1873, made several importations of hosiery, 
composed of wool or worsted and cotton, at the port of 
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New York. on which the collector assessed and collected 
duties at the rate of 35 per centum ad valorem and 50 
cents a pound, less a deduction of 10 per centum. The 
plaintiffs protested in due time— 

Because said merchandise, being merino hosiery, 
and similar articles made on frames, not otherwise 
provided for, is only liable to duty under the 22nd 
section of the tariff act of March 2, 1861, and the 
13th section of the tariff act of July 16th, 1862, at 
the rate of 85 per centum ad valorem, less 10 per cent. 
under the 2nd section of the act of June 6th, 1862, 
as manufactures wholly or in part of wool or hair of 
the alpaca, goat or other like animal. 

In this action they claim the merchandise should have 
been classified and taxed in accordance with their protest. 
The merchandise was stockings that were worn by men, 
women, and children, and were made on frames. They, 
and all other fabrics composed of a single thread united in 
a series of loops, made on frames, are knit goods. There 
are also knit goods that are not made on frames. The re- 
sult is the same whether made on frames or not. The 
case was tried by a jury. The court adopted the view of 
the plaintiffs, and directed a verdict to be rendered in 
their favor, which, by consent, was adjusted at the custom- 
house, and judgment was entered thereon in favor of the 
plaintiffs for $1,897.96. 


ASSIGNMENT OF ERROR. 


The court erred in directing a verdict, under the facts 
set forth in the bill of exceptions, in favor of the plaint- 
iffs, and entering judgment thereon against the defendant. 


BRIEF OF ARGUMENT. 


rr ° ee & & A. , ? oe Sy - — j — . - 
[he plaintifis eer and the eourt ruled, rine mer- 
chandise should have been taxed 30 per centym ad valo- 
rem under the following paragr: aph of the twenty-second 


section ot the act of ce od of March, 186] (12 U. ». 


oN } . .. ' > —¢ 
Caps. gloves, leggings, mits, socks, stockings, 
wove shirts and dr: awers. and all similar articles 
made on frames. of whatever material « composed, 


worn by men, women, or children, and not otherwise 


provided for. 
with D pel cent, added thereto under the thirteenth 
section of the act of the 14th of July, 1862 (12 U.S. 
Stats.. 555 and 556), which provides : 


That from the day and year aforesaid, in addition 
te the duties heretofore imposed by law on the ar- 
ticles hereinafter mentioned, there shall be levied, 
collected, and paid on the goods, wares, and mer- 
chandise enumerated and provided for in this anh 
imported from fore I rT) countries , a dyty of fiy ; per 
centum ad valorem, that is to say—* * * 

Caps, gloves, leggings, mits, socks, stockings, wove 
shirts and drawers, ‘and all similar articles made on 
frames, of whatever material composed, worn by men, 
women, and children, not otherwise provided for. 


This addition tothe 80 per cent. provided for in the 
former quotation madein all 35 per centum ad valorem, 
which was the amount the plaintiffs claimed sheuld have 


been levied on this merchandise. The collector levied the 


tax under the following paragraph of the second section of 
the act of the 2d of March, 1867 (14 U.S. Stats., 561): 


On woolen cloths, woolen shawls, and all manu- 
factures of wool of every description, made wholly 
or in part of wool not herein otherwise provided for, 
fifty cents per pound, and, in addition thereto, thirty- 
five per centum ad valorem. 

On flannels, blankets, hats of wool, knit-goods, 
balmorals, woolen and worsted yarn, and all manu- 
factures of every description, composed wholly or in 
part of worsted, the hair of the alpaca, goat, or other 
like animal, except such as are composed in part of 
wool not otherwise provided for, valued at not ex- 
ceeding forty cents per: pound, twenty cents per 
pound ; valued at above forty cents per pound and 
not exceeding sixty cents per pound, thirty cents per 
pound ; valued at above sixty cents per pound and 
not exceeding eighty cents per pound, forty cents per 
pound ; valued at above eighty cents per pound, fifty 
cents per pound ; and, in addition thereto, upon all 
the above-named articles, thirty-five per centum ad 
valorem. 3 


The question in the case is, Should the merchandise 
have been taxed according to the classification and rate 
set forth in the’ protest of the plaintiffs under the para- 
graph first quoted? ‘To convict the court below of error, 
it is not necessary to establish that the assessment by the 
collector was right, but only that the claim of the plain- 
tiffs, as they made it to the collector, was wrong, for, as 
was ruled in Davis vs. Arthur (96 U.S. R., 149)— 


i 
t 
& 
, 
ie 
Fin 
& 
' 
a 
be 
z 
a 
: . 
| 
Sy “ 
3 
as 
| ee 
re x 
& 
bee 
a 
e 

os 
act 
| Be 
| rg 
,Y ms 
bone 
ke 
t ae | 
| Be F 
{ =) 
ee 
f 2 
' : : 
Rats 
| Ree 
Hea 


Persons importing merchandise are required to 
make their protest distinct and specific, in order to 
apprise the collector of the nature of the objection 
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before it 1s too late to remove it, or to modify the 
exaction, and that the proper officers of the Treasury 
may know what they have to meet in case they de- 
cide to exact the duties as estimated, notwithst: anding 
the objection, and to expose the United States to the 
risk of litigation (Curtis, administratriz vs. Fiedler 
2 Black. 461). 

These importations were made before the revision 
the statutes. The original statutes, then, with all thei 
unrepealed provisions, are to be the guide in the determi- 
nation of thiscase. This suggestion is ese ciao 
against the possible effect of the decision of this court in 
Vietor vs. Arthur (104 U.S. R., 498), which was a case in 
which the goods were imported after the revision of the 
statutes, and, as will be explained hereafter, stands upon 


} > 
RASA 


different ground from this case. The goods involve 
this controversy are “hosiery,” composed “in part of 
wool” (Rec., p. 10). Hosiery composed partly of wool 
provided for in the second article of section 13 of the act of 
March 2,1861, in a paragraph which precedes in the act 
the paragraph under which plaintiffs’ protest claimed to 
classify the merchandise, which is as follows (12 U.S. 
Stats., 184): 
On clothing, ready-made, and wearing apparel of 
every description, composed wholly or in part of 
wool, made up or manufactured wholly or in part by 
the tailor. seamstress or manufacturer, twelve cents 
per pound, and in addition thereto twenty-five per 
centum ad valorem. 


That “hosiery ” is one description of “ wearing ap- 
parel” is not susceptible of disptite. The clause last 
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composed “ wholly or in part of wool.” The hosiery in 
this case was composed in part of wool ; therefore it was 
provided for before the enactment of the elause called for 


in the plaintiffs’ protest, which expressly excepted articles 


otherwise provided for. Ittherefore excepted this hosiery. 


The fact that the clause under which the plaintiffs claim 
does specifically provide for hosiery under the name of 
é¢ 


socks ” and “ stockings” does not warrant the classifica- 


tion of this hosiery under that clause, for it comes under 


the exception “not otherwise provided for.” Much 
hosiery is made of cotton, silk, linen, and other materials. 
There is therefore ample scope left to give full effect to 
the previsions of the clause under which the plaintiffs 


claim, and both clauses of the act may stand together. 
That this construction is the true one is shown by the 

fact that on the 5th day of August, 1861, Congress 

amended the elause of the act of the 2d of March, 1861, 


relating to ready-made clothing and wearing apparel, 


and under which it is claimed in pursuance of that act 
this merchandise should have been classified (referring to 
which it is enacted) as follows: 

The same is hereby amended as follows: * * * 


Section thirteen, article second, after the word ‘‘ man- 
ufacturer,” insert “ except hosiery.” 
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Until the act of the 2d of March was thus amended, 
the clause “ wearing apparel of every description composed 
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wholly or in part of wool” embraced hosiery. After the 
amendment it did not. It is thus shown it was not the 
intent of Congress at the time of the passage of the act 
of the 2d of March, 1861, to include hosiery composed 
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partly of wool in the clause contended for by the plaintif 
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not incorporate it in the other, for the clause the plaintiffs 


eontend for was not amended, but remained ae same after 
the act of the 5th of — as it was before. 

The act of the 14 ith July, 1S62 , referred to in the 
plaintiffs’ protest AS above Set Seles: only added 5 per 
cent. to the several articles contained in the act of 1861, 
in addition to that which had been before imposed thereon. 
This act does not ch: ange any classification made by the act 
of 1861. The ] hosiery how in dispute, tl ere tore, Was Not, 
prior to the enactment of the Revised Statutes, entitled to 


be classified as claimed in the plaintiffs’ protest. 
| 
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The act of the 30th of June, 1864, fully sustains the 
view above stated. It re-enacts the wearing-appa lause 
of the act of 1861 above referred to, and. | by sical 
hosiery, recognizes that hosiery was included in the terms 
of the enactment prior to the excepting clause, when m 
wholly or in part of wool. The clause in the act of 1864 
is as follows (13 U.S. Stats., 207): 

On clothing ready-made and wearing apparel, of 
every description, composed wholly or in part of 
wool, made up or manufactured wholly or in part by 
the tailor, se amstress, or manufacturer, except hosiery, 
twenty-four cents oe ala and, in a ddition thereto 
forty per centum ad valorem. 


The hosiery excepted in this clause, when mas 
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or in part of wool, is thus provided for in a later para- 
graph of the act of 1864 (13 U.S. Stats., 208), as follows : 


On shirts, drawers and hosiery, of wool, or of 
which wooi shall be a component material not other- 
wise provided for, twenty cents per pound, and, in 
addition thereto, thirty per centum ad valorem. 

Thus hosiery, made wholly or in part of wool, is by 
name and unmistakable description provided for in the 
act of 1864, and the claim of the plaintiffs that the acts 
of 1861 and 1862 should be resurrected and made the 
ground for the classification claimed by them, as set forth 


in their protest, is erroneous. 
eh a 


The second section of the act of the 2d of March, 1867, 
was clearly intended to bea full and complete revision 
and consolidation of the subjects included in it. Its main 
object was a revision of the duties on merchandise com- 
posed wholly or in part of wool. That act (14 U.S, 
Stats., 561) provides: 


o, ready-made, and wearing apparel of 
every description, balmoral skirts and skirting, and 
goods of similar description, or used for like pur- 
poses, composed wholly or in part of wool, worsted, 
the hair of the alpaca, goat or other like animal, 
made up or manufactured wholly or in part by the 
tailor, seamstress, or manufacturer, except knit goods, 
fifty cents per pound, and, in addition thereto, forty 
per centum ad valorem. 


On clothing 


All manufactures of wool of every description, 
made wholly or in part of wool, not herein otherwise 
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provided for, fifty cents per pound, and, in addition 
thereto, thirty-five per centum ad valorem. 

On flannels, blankets, hats of wool, knif-goods, bal- 
morals, woolen and worsted yarns, and all manu- 
factures of every description, composed wholly or in 
part of worsted, the hair of the alpaca, goat or other 


like animal, except such as are composed in part of 
wool not otherwise provided for, valuedat * * 7 


above eighty cents per pound, fifty cents per pol nd. 
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and, in addition thereto, upon all the above-named 
articles, thirty-five per centum ad valorem. 

[t thus appears that the act of 1867 reproduces the 
language of the act of 1861, witLout the exception of 
hosiery that was incorporated into it by the act of 1862, 
which exception was also carried into the act of 1864 


above cited. The act of 1867 also omits the ela 


the act of 1864, that provides for hosiery by name. ‘This 
omission of the exception of hosiery, and the omission of 
the provision made for it in the act 1864, leaves the in- 
ference inevitable that by omitting the exception of ho- 
siery composed wholly or in part of wool in the wearing- 
apparel clause, it was intended toembrace hosiery therein. 
The act of 1867 also, for the first time, introduces the 
language ‘‘ knit-goods,” and omits entirely the clause 
under which plaintiffs claim. 

In the ease of Maillard vs. Lawrence (16 How., 256) 
this wearing-apparel clause, which was found in the act 
of 1846, was construed to embrace every article that be- 
longed to wearing apparel without regard to the process 
of manufacture. Under this clause of the act of 1867, 


above cited, the merchandise involved in this case, com- 
| : 
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posed wholly or in part of wool, should have been classi- 
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fied, and such part of it as was composed wholly or in 
part of worsted should have been classified as “ knit-goods,” 
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as the collector did classify all of the goods. 


a 
n“é 


oe 


LV. 


SSM Peete 
PAREN Pb 
sii hes ae Ls ‘ 3 


The law as established by the act of 1867 was changed 
by the revision of the statutes. Section 2504, schedule M, 
page 474, provides: 

On clothing ready-made, and wearing apparel of 
every description, of whatever material composed, 
except wool, silk and linen, made up or manufactured 
wholly or in part by the tailor, seamstress, or manu- 
facturer, not otherwise provided for, caps, gloves, 
leggins, mits, socks, stockings, weve shirts and 


< 


drawers, and all similar articles made in frames, of 
whatever material composed, except silk and linen, 
worn by men, women or children, and not otherwise 
provided . for, articles worn by men, women and 
children, of whatever material composed, except silk 
and linen, made wholly or in part by hand, of what- 
ever material composed, thirty-five per centum ad 
valorem. 


In this it will be observed that wool, silk, and linen are 


excepted from the wearing-apparel clause ; which was not 
done in the act of 1867, but such apparel composed wholly 
or in part of wool was included therein. It will! also be 
observed that in the latter part of the clause which pro- 
vides for “ mitts, socks, stockings,” etc., when composed of 
silk and linen, they are still excepted, while wool is not 


excepted, and is therefore included in the latter part of 
the clause in tbe revision. 
It will also be noted that the clause quoted enacts in its 
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latter part the clause with reference. to “ mitts, socks, 
stockings,” etc., made on frames, in language similar to 
that of the act of 1861, which had been excluded from 
he acts of 1864 and 1867 in consequence of the fact that 
the same articles had been otherwise provided for in those 
acts. In consequence of these changes wrought by the re- 
vision, Chief-Justice Waite, in an opinion rendered in 
Vietor vs. Arthur (104 U.5., 500), declares, in substance, 
that prior acts had not been considered and examined in 
that case, and suggests that if the case had required a con- 
struction of the law as it existed prior to the revision a 
different conclusion might have been reached. His lan- 
guage is: 
no revision, and we had been required to construe 
the statutes as they stood before December lst, 1873, 
a different conclusion might have been reached. We 
have not deemed it necessary to institute such an in- 
quiry, for it would be contrary to all the rules of con- 
struction to say that where in one part of the section 
it was provided that stockings made on frames, of 
whatever material composed, except silk and linen, 
should pay duties at a certain rate, it was not plain 
such articles were not in any just sense otherwise 
provided for in a preceding clause of the same sec- 
tion fixing the duties to be paid on knit goods com- 
posed wholly or in part of worsted. 


[It may be true as suggested that if there had been 


It should be borne in mind the goods involved in this 
case were imported before the revision, and the cause must 
be decided on the law as it existed in 1867. 

G. A. JENKS, 
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ACHELIS, | \ 


nome | 


Defendants in Error. 


~ 
er 


BRIEF IN BEHALF OF DEFENDANTS 
IN ERROR. 


Statement. 


The defendants in error, merchants in New York, im- 
ported at that port, in the year 1873, hosiery, upon 
which the plaintiff in error, the Collector of Customs at 
that Port, assessed duty at the rate of fifty cents per 
pound and thirty-five per cent. ad valorem, which rate 
of duty the defendants in error paid under protest, the 
grounds of which they stated as follows : 

‘‘ Because said merchandise, being merino hosiery, 
and similar articles made on frames, not otherwise pro- 
vided for, is only liable to duty under the 22d section 
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of the Tariff Act of March 2d, 1861, and the 13th sec- 
tion of the Tariff Act of July 16th, 1862, at the rate of 
do per centum ad valorem, less 10 per cent. under the 
2d section of the Act of June 6th, 1872, as manufac- 
tures wholly or in part of wool or hair of the alpaca 
eoat or other like animal.” 


Appeal was duly made and suit was properly 
brought. 

Upon the trial it appeared that the articles in ques- 
tion were stockings worn by men, women and children, 
and that they were made on frames, and that they con- 
tained from ten to twenty per cent. of wool or worsted, 
the other component material being cotton. 

Plaintiff here, defendant below, offered evidence 
tending to show that all fabrics made on frames are 
knit goods. 

The defendants here, the importers, introduced evi- 
dence, which was uncontradicted, tending to show that 
the term “ knit goods,” used in trade and commerce, 
has no different or other meaning than its meaning 
among men in general; that there are knit goods known 
in trade and commerce which were not made on frames, 
but which were made by hand, and that there are 
other goods, as caps, gloves, leggings, mitts, socks, 
stockings and drawers, made in whole or in part of 
wool or worsted, worn by men, women and children, 
which are made on a frame and knit, and which are 
also knit by hand ; that while the result of knitting by 
hand and of the manufacture on a frame of a fabric 
consisting of a single thread is the production of a tex- 
tile fabric composed of a series of connecting loops 
which are alike in each case, yet the processes by 
which they are produced are dissimilar ; that the result 
of the process of manufacturing upon frames and knit- 
‘ing by hand is the same, although the two processes 
are dissimilar; also that there are no textile fabrics 
made on frames which are known in trade and com- 
merce except fabrics composed of cotton, wool or 


worsted, silk, linen or a mixture of these materials (see 
Record, p. 10). 

Thereupon the Conrt directed a verdict in favor of 
the original plaintiffs, and it is to review such direction 
that the defendant below has brought this writ of error. 


ARGUMENT. 


The Act of March 2, 1861, 12th Stat. at L., 178, Sec- 


tion 22, ). 190, provides as follows : 


‘ Caps, gloves, leggins, mitts, socks, stockings, wove 
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shirts and drawers, and all similar articles made on 
| aie Ys ae 
irames, Oot W hatever material composed, worh DY men, 
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women or children, and not otherwise provide a tor. 


And the Act of July 14, 1862, 12th Stat. at L., 543, 
Section Lo, page DOOD, imposed five per cent additional 
duty, repeating in the same words the enumeration of 
the Act of 1861. 

‘These provisions were not new to the statutes. I 


quote from the Acts of 1842 and 1846: 


‘On woolens and worsted mitts, cloves, Caps and 
bindings, and on woolen and worsted hosiery, that is 
to say, stockings, socks, drawers, shirts, and all other 
similar manufactures made on frames.” 


Act of Aug. 30, 1842, 5th Stat. at L., 549. 


‘Caps, gloves, leggins, mitts, socks, stockings, wove 
shirts and drawers, and all similar articles made on 
frames, worn by men, women or children, and not 


otherwise provided for.” 
Act of July 30, 1846, 9th Stat. at L., 44. 


om cpm 


Later statutes are in entire harmony with the posi- 
tion taken by the defendants in error. 

The Revised Statutes contains this provision : 

‘“ Clothing, ready made, and wearing apparel! of every 
description, of whatever material composed, except 
wool, silk and linen, made up or manufactured wholly 
or in part by the tailor, seamstress, or manufacturer, 
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not otherwise provided for, caps, gloves, leggins, mitts, 
socks, stockings, wove shirts and drawers, and all simi- 
lar articles made on frames, of whatever material com- 
posed, except silk and linen, worn by men, women or 
children, and not otherwise provided for, articles worn 
by men, women or children, of whatever material com- 
posed, except silk and linen, made up, or made wholly 
or in part by hand, not otherwise provided for ; thirty- 
five per centum ad valorem.” 

U.S. Rev. Stat., Sec. 2504, Schedule M, p. 

474: near bottom. 


The plaintiff in error upon the trial below claimed 
that the provisions of the 2d section of the Aet of 
March 2, 1867 (14 Statutes at L., p. 559), which pro- 
vided among other things for flannels, blankets, hats of 
wool, knit goods, balmorals, woolen and worsted yarns 
and all manufactures of every description composed 
wholly or in part of worsted, &c., except such as are 
composed in part of wool, at the rate of duty assessed, 
was controlling. 

The question as presented under the Revised Statutes 
was before this Court and very thoroughly argued in be- 
half of the Government in the case of Vietor vs. Arthur, 
reported in 104 U.S., 498. In that case the Court 
held that ‘‘ stockings, &c., made on frames ”’ is a specific 
enumeration. This being so, under well-settled rules of 
construction, the general words of the Act of 1867, even 
were they applicable to these goods, would not operate 
to change the rate of duty affixed to them by an enum- 
eration eo nomine. 

The particular enumeration must prevail and this is 
particularly so when Congress has for a long term of 
years given to an article a distinct and separate exist- 
ence by specific enumeration separate and apart from a 
large classification to which it might. otherwise belong. 

As we have seen, such distinctive enumeration has 
existed in this case since 1842. 


“When Congress has designated an article by a 
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specific name, and by such name imposed a duty 
upon it, general terms in a subsequent act, or in a later 
part of the same act, although sufficiently broad to 
cover such article, are not applicable to it.” 

Arthur vs. Lahey, 96 U.8., 113, 118. 


‘“ “When Congress, in legislating on the subject of 
duties, has described an article so as to identify it by 
a given designation for revenue purposes, and this has 
been so long continued as to impress on it a particular 
designation as an article of import, then it must be 
treated as a distinct article, whether there Le evidence 
that itis so known in commerce or not. It must be 
taken as thus known in the sense of the revenue laws, 
by reason of the legal designation given to it, and by 
which it has been known and practiced on at the Cus- 
tom House.” 

De Forest vs. Lawrence, 13 How., 274, 282. 


The construction contended for is in harmony with 
the decided cases. See: 
Homer vs. The Collector, 1 Wall., 486. 
Reiche vs. Smythe, 13 Wall. 162. 
Movius vs. Arthur, 95 U. S., 144. 
Bend vs. Hoyt, 13 Pet., 263. 
U.S. vs. Ullman, 4 Ben., 547. 
Arthur vs. Morrison, 96 U. 8., 108. 
Arthur vs. Lahey, 96 U.S8., 112. 
Arthur vs. Unkart, 96 U. S., 119. 
Arthur vs. Zimmerman, 96 U. 8S., 124. 
Arthur vs. Stephani, 96 U. 8., 125. 
Arthur vs. Davies, 96 U.S., 135. 
Arthur vs. Rheims, 96 U. S., 148. 
De Forest vs. Lawrence, 13 How., 274. 


So in Arthur vs. Davies the Court say, 96 U.8., 136: 


“ It thus appears that for thirty years prior to this 
importation, and in four different statutes, braces and 
suspenders composed wholly or in part of india-rubber 
had been a subject of duty eo nomine ; and in the same 
statute, where a duty of fifty per cent is imposed on 
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not otherwise provided for, caps, gloves, leggins, mitts, 
socks, stockings, wove shirts and drawers, and all simi- 
lar articles made on frames, of whatever material com- 
posed, except silk and linen, worn by men, women or 
children, and not otherwise provided for, articles worn 
by men, women or children, of whatever material com- 
posed, except silk and linen, made up, or made wholly 
or in part by hand, not otherwise provided for ; thirty- 


five per centum ad valorem.” 
U.S. Rev. Stat., Sec. 2504, Schedule M, p. 
474; near bottom. 


The plaintiff in error upon the trial below claimed 
that the provisions of the 2d section of the Aet of 
March 2, 1867 (14 Statutes at L., p. 559), which pro- 
vided among other things for flannels, blankets, hats of 
wool, knit goods, balmorals, woolen and worsted yarns 
and all manufactures of every description composed 
wholly or in part of worsted, &c., except such as are 
composed in part of wool, at the rate of duty assessed, 
was controlling. 

The question as presented under the Revised Statutes 
was before this Court and very thoroughly argued in be- 
half of the Government in the case of Vietor vs. Arthur, 
reported in 104 U.8., 498. In that case the Court 
held that ‘‘ stockings, &c., made on frames ”’ is a specific 
enumeration. This being so, under well-settled rules of 
construction, the general words of the Act of 1867, even 
were they applicable to these goods, would not operate 
to change the rate of duty affixed to them by an enum- 
eration €0 nomine. 

The particular enumeration must prevail and this is 
particularly so when Congress has for a long term of 
years given to an article a distinct and separate exist- 
-ence by specific enumeration separate and apart from a 
large classification to which it might. otherwise belong. 

As we have seen, such distinctive enumeration has 


existed in this case since 1842. 


“When Congress has designated an article by a 
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specific name, and by such name imposed a duty 
upon it, general terms in a subsequent act, or in a later 
part of the same act, although sufficiently broad to 
cover such article, are not applicable to it.” 

Arthur vs. Lahey, 96 U. 8., 113, 118. 


‘“ When Congress, in legislating on the subject of 
dluties, has described an article so as to identify it by 
a given designation for revenue purposes, and this has 
been so long continued as to impress on it a particular 
designation as an article of import, then it must be 
treated as a distinct article, whether there Le evidence 
that itis so known in commerce or not. It must be 
taken as thus known in the sense of the revenue laws, 
by reason of the legal designation given to it, and by 
which it has been known and practiced on at the Cus- 
tom House.” | 

De Forest vs. Lawrence, 13 How., 274, 282. 


The construction contended for is in harmony with 

the decided eases. See 
Homer vs. The Collector, 1 Wall., 486. 
Reiche vs. Smythe, 13 \sjera 162. ° 
aber aad vs. Arthur, 95 U. 144. 
Bend vs. Hoyt, 13 Pet., ans 
UU. i vee Iman. 4 Ben., 547. 
Arthur vs. Morrison. 96 U.S., 108. 
Arthur vs. Lahey, 96 U.5S., 112. 
Arthur vs. Unkart, 96 U. S., 119. 
Arthur vs. Zimmerman, 96 U. 8., 124. 
Arthur vs. Stephani, 96 U. S., 125. 
Arthur vs. Davies, 96 U.S., 135. 
Arthur vs. Rheims, 96 U. S. 143. 
De Forest vs. Lawrence, 13 How. , BTA. 


So in Arthur vs. Davies the Court say, 96 U.S., 136: 


‘It thus appears that for thirty years prior to this 
importation, and in four different statutes, braces and 
suspenders composed wholly or in part of india-rubber 
had been a subject of duty eo nomine ; and in the same 
statute, where a duty of fifty per cent is imposed on 
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Other manufactures, of which rubber is a component 
material, which it is now sought to apply to braces and 
suspenders, braces and suspenders containing that ma- 
terial are, by name, charged with an additional duty of 
five per cent. 

‘“Itis not material that in one kind of suspenders 
cotton was the component of chief value, and that each 
contained some proportion of silk. If they are technically 
and commercially braces and suspenders, composed in 


part of india-rubber, they take their dutiable character 


from that source and not from the fact that they would 
otherwise fall under the general designation applicable 
to other subjects.” 


[t is contended that the term ‘‘ knit goods” found in 
the statutes for the first time in 1867 being broad 
enough to cover plaintiff’s importations, must be held 
to cover them. I submit that this contention, in view 
of the general rules of construction, is not tenable. 

Besides Tariff Acts are one system, and are to be 
construed together. 

Mr. Justice BRADLEY, delivering the opinion of the 
Court in Solomon vs. Arthur, 102 U.S., 212, said : 


‘It is observable that the description of ‘ manufac- 
tures made of mixed materials, in part of cotton, silk, 
&c.,1s more general than that of ‘manufactures of 
which silk is the component part of chief value.’ 
Logically, the two phrases standing together in the 
same act or system of laws would be related as follows : 
‘Goods made of mixed materials, cotton, silk, &c., shall 
pay a duty of thirty-five per cent.; butif silk is the 
component part of chief value, they shall pay a duty of 
fifty per cent.’ ” 


Paraphrasing this decision and applying it to the 
present case harmonizes the Acts of 1861, 1862 and 
1867 and gives full effect to their provisions in entire 
harmony with the decided cases, 

The record shows that the term “ knit goods” has no 
special signification in trade and commerce, and that 
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there are many knit goods of various materials that are 
not made on frames. 

Therefore, we say logically, the statutes should be 
construed and read, standing, as they do, in the same 
system of laws, “knit goods shall pay a duty of fifty. 
cents a pound and thirty-five per cent. ad valorem, but 
if they are stockings made on frames and if worn by 
men, women and children they shall pay thirty-five per 


cent. ad valorem.” 


The whole case lies within this narrow compass, and 
no amplification of argument seems to us needed to 
make it clearer ; we quote, however, from the opinion 
of the Judge in the Court below, which will be found 
reported in 19 Federal Reporter, page 251 : 


“ Here, then, is a general and long recognized rule 
_of statutory construction applicable to tke law as it ex- 
isted both before and after the revision, as applicable 
to the case at bar as to the case the Supreme Court 
were considering. ‘Tested by it the position of the 
plaintiffs seems well taken. They imported ‘ stockings 
made on frames worn by men, women and children.’ 
It would be difticult to employ language more correctly 
describing the articles—the duty being imposed with- 
out reference to the material. But it is asserted that 
the general language of the Act of 1867, viz., ‘ manu- 
factures of wool of every description’ and ‘knit goods 
aes, composed wholly or in part of worsted’ 
repealed the provisions quoted from the Act of 1862. 
That it does not do this expressly is admitted, but it 
is argued that it operates as a repeal by implication. 
“The Act of 1867 was, to use the language of 
defendant’s brief, ‘intended to be a complete and ex- 
haustive revision of the tariff so far as it related to wool 
and articles containing wool.’ It certainly was very 
comprehensive, specific and minute in its classifications. 
That in such an act, where ‘ buttons,’ ‘ head-nets,’ and 
‘hats of wool’ were not forgotton, no mention should 
have been made of ‘ stockings made on frames’ or the 
acts which for many years imposed a duty upon them 
by that name, is indeed significant. Within the rule 
just quoted from the Supreme Court the specific de- 
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scription in the Act of 1862 was not affected by the 4 
general description in the Act of 1867. When the _: 
collector turned to the former act he found precisely 
what the law requires him to search for in the first 
instance—a particular description of the imported 
articles. There was no need to examine further. His 
duty was done.” 


nl 


. 

It is settled that under the Revised Statutes the rate bi 
of duty contended for by the importers is the correct rate. 8 
It necessarily follows that such was the rate before. 

It is true the Revised Statutes are one act, but the 
revenue laws prior to the revision constitute but one Ri) 
system of laws and are to be construed together. 

Therefore, the argument based upon the revision is 
equally applicable tu the laws in force prior to the re- 
vision, and which laws the revision was intended to re- 


— , 


enact. 
The Supreme Court in Smythe vs. Fiske, 23 Wall, 
382, quote a provision of the Revised Statutes, contain- 
ing the exception of silk and linen, as necessarily a con- mn: 
struction of the silk clause of the Act of 1864 and a | 
legislative declaration that such was the law on the Ist 
day of December, 1873. With equal force when, in the 
Revised Statutes, we find the exception of silk and 
linen in respect to goods made on frames, and we do 
not find wool and worsted in such exception, must it 
be concluded that on that day existing laws did not 4 
contain such exception and that the provision for goods 
made on frames in the then statutes included those of 
wool and worsted. 
To exclude these goods from such provisions would 
leave nothing for the statute to operate upon. 
The Act of 1864, Section 6, imposes a duty of 35 per 
cent. duty on all cotton hosiery. 
Silk and linen have been excepted. As the record 
finds that there are no textile fabrics made on frames 
known in commerce, except those of cotton, wool or 
worsted, silk, linen or a mixture of these, it follows that 


5 


unless this provision is applied to stockings like the 
plaintifts, it can be applied tO nothing. 

Prior to Act of 1867, knit goods not made on frames 
would have been, if not otherwise enumerated dutiable 
by similitude to knit goods made on frames. The ex- 

ception then. of knit coods in the worsted section clearly 
left, as I have before argued, the specific particular de- 
scription of some knit soods, V1Z. er Stockings, we... 


made on frames,” to have effect. 


It is also to be noted that the Acts,of 1861 and 79. 
both contained the general provisions for manufactures 
of wool as well as the more particular enumeration by 
specific name and mode of manufacture of stockings, 
WC., made on frames, «e. 
STEPHEN G. CLARKE, 


Of Counsel for Defendants in Error. 
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Supreme Court of the United States. 


CHARLES EK. MILLER and DANIEL G. 
Rouuins, Executors of Chester A. 
Arthur, late Collector of the Port 
of New York, 
Plaintiffs in Error, 
No. 268. 


VS. ' Oct. Term, 1887. 


FREDERICK VIETOR, GEORGE F.. VIETOR, 
CarL Vietor, THomAS VIETOR, JR., 
and Fritz ACHELIS, 

Defendants in Error. 


Additional Brief in behalf of the Defend- 
ants in Error. 


The brief of the Solicitor-General not having been 
filed until my own sustaining the original claim of the 
defendants had been prepared, I submit this supple- 
mental brief in reply to the position now taken by the 
Government. | 


I. 


The contention on behalf of the plaintiff in error is, 
if I rightly apprehend it, that the stockings in question 
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being wearing apparel, were, under the Act of 1861, 
thus dutiable, and that the provisions of that act under 
which the importers claim did not apply. 

It is apparently conceded that if prior to the passage 
of the Act of 1867 the goods in question were eo nomine 
dutiable as stockings made on frames, that then the 
Act of 1867 did not affect their dutiable category, and 
the contention of the importers must prevail. 

The Act of 1846.9 Stat. at L., 44. provided, as we 
have already seen, for 

“Caps, gloves, leggins, mits, socks, stockings, wove 
shirts and drawers, and all similar articles made on 
frames, worn by men, women or children, and not other- 
wise provided for.” 


It also provided for 
‘“ Clothing, ready made, and wearing apparel of every 
description, of whatever. material composed, made up 
or manufactured wholly or in part by the tailor, seam- 
stress or manufacturer. ” 
[d., p. 45, near top. 


t further provided for 

‘Caps, gloves, leggins, mits, socks, stockings, wove 
shirts and drawers, made on frames, composed wholly 
of cotton, worn by men, women and children.” 

/d., p. 46, bottom. 

The “ not otherwise provided for” of the first para- 
graph above quoted has clear relation to the last para- 
graph, and was not intended and did not have the effect 
to leave any chance for the wearing apparel provision 
of the second clause to apply to the xamed articles of 


wearing apparel, such as stockings, &c. 


The Act of 1842 also provided : 
“ SEVENTH. On woolen and worsted mits, gloves, caps 
and bindings, and on woolen or worsted hosiery, that is 


i 
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‘ 
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to say, stockings, socks, drawers, shirts and all other 
similar manufactures made on frames.” 
5 Stat. at L., 549. 


And also 

‘“ NINTH. On ready-made clothing, of whatever ma- 
terials composed, worn by men, women or children, ex- 
cept cloves, mits. stockings, socks. wove shirts and 
drawers and all other similar manufactures made on 
frames” (JO. } 

I submit, then, that as the law stood in 1861 a class 
ot vsoods enumerated by hame and as made on frames 
were dutiable by that description. That it was also part 
of their dutiable description that they were also wearing 
apparel, ;. a the schedule Says they are made on 
frames, and, ‘*‘ worn by men, women or children.”’ 

‘Wearing apparel” by that descriptive enumeration 
was also dutiable. Therefore, wearing apparel made 
on frames was a class by itself separate and distinct 
from the general class of wearing apparel. 

Just as separate and distinct as worsted is from wool 
for tariff purposes. 

Elhott vs. Swartwout, 10 Pet., 137. 

Or almonds from fruit. 

Homer vs. Collecter, 1 Wall., 486. 

Or birds from all living animals. 

Reiche vs. Smythe, 13 Wall., 162. 


‘‘Braids used for making and ornamenting hats,” 
were held to be thus excepted out of the general pro- 
vision for ‘* cotton braids.”’ 

Arthur vs. Zimmerman, 96 U.S., 124. 


The case is as strong as that of Arthur vs. Stephani, 
96 U.S., 125, where a chocolate prepared for and sold 
as a confectionery was still held dutiable as chocolate. 

The Court say, p. 127: 


‘“ Contemporaneously and side by side, all the way 


down, the statutes provide for different rates of duty on 
the varieties of sugar and on confectionery, as well as 


on chocolate. Confectionery and chocolate are un: - 


formly recognized as being different articles for the pur- 
pose of duties.’ 

So here Congress has recognized “ stockings made on } 
frames,” and ‘‘ wearing apparel ” as being different arti- 
cles for the purpose of duties. 

The contention of the Solicitor-General is that as the 
Act of 1861, quoted in his brief, provided for wearing 
apparel of wool, and as this provision preceded in the 
statute the one under which the importers claim, and as 
that contained the provision ‘‘not otherwise provided 
for,” therefore, stockings of wool, made on frames, in 
that act were at all events dutiable as wearing apparel. 

He further argues : 

“Much hosiery is made of cotton, silk, linen, and 
other materials. There is, therefore, ample scope left 
to give full effect to the provisions of the clause under 
which the plaintifis claim, and both clauses of the act 
may stand together.” 

A reading of the whole statute leads to a different 
conclusion. I quote two additional paragraphs from 
section twenty-one : 


‘Articles worn by men, women or children, of what- 
ever material composed, made up, or made wholly or in 
part by hand, not otherwise provided for.” 

12 Stat. at L., p. 191, near top. 


“ Clothing, ready-made, and wearing appare l of every 
description, of whatever material composed, except wool, 
made up or manufactured wholly or in part by the 
tailor, seamstress or manufacturer.” 

lb., p. 191, middle. 

In view particularly of this last provision, what has 
become of the “‘ ample scope” which will give full effect 
to all these provisions ? 
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| take issue on the proposition that the amendment 
of the Act of March 2d by the Act of August 5th, 1861, 


aids the Solicitor-General in his construction. An ex- 


amination of the amendments in the 6th section of 


the latter act show that the intent was simply to cor- 


rect manifest errors and remove ambiguities. 


But whatever mav have been intended |] 


y (Cconoress 
it is clear that after August 5th, 1861, the amendment 
was in the original act, and when the Act of 1862 was 
passed, stockings of wool made on frames were either 
dutiable at 30 per cent. under the enumeration claimed 
by the importer, orthe amendment of Augrst 5th, had 
left them, hike Mahomet’s coffin, in mid-air. 

ask. OD the Solicitor-General’s OWD argument, now 


were stockings of wool made on frames dutiab 
the amendment of August oth ? 

[ can conceive of no answer that does not carry the 
argument of the Government toa reductio ad absurdum 


or does not concede my claim. 


In this connection I ask the Court to consider t 


clause of the Act of 1862. which provide s—Section 13: 


From and after the day and year aforesaid, in 


I 
i] 


addition to the duties heretofore Lm pr sed by law on 
} . 4 y - d as i | ° } 
the articles hereinaiter mentioned, there shall be levied, 


f? 1] ve | €) | s ; | ’ j Ic rs) Pe ‘ a pweha 
collected, ane paid, on tine YOOdS, wares, and merchan- 
. q ‘ bast ‘° . . . i] > a r 7 -mM 
cise enumerated and provided ror in this section, 1m- 

7, ’ . ° , ° | , a me ; 
ported trom foreign countries, a duty of o per centum 


id valorem, that is to say: 12 Stat. at L., 555. 
[ submit that. this provision of itself im 
, . . ° - * : 
per centum duty. lo what was it added in the case 
ot 7 
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shirts and drawers, and all similar articles made on 


frames, ot whatever material composed, Worn by men, 
women and children. 


‘y - . 4+ , . ® 7 6) 5 
Was it added to duty on wearing apparel? I sub- 
mit not, for then the addition on this sort of wearing 
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apparel would have been 10 per cent., for wearing ap- 


parel by this very section is increased also 5 pel cent. 


but the wearing apparel question has already prac- 


tically been disposed of in this Court. 


‘The articles in question did not come within the 
general terms of the elghth section of the Act of 1864. 
for these reasons: Ist. They were not silk gloves, by 
reason of their component materials being composed of 
silk and cotton, the latter material preponderating , 
2d. They were commercially known as ‘ plaited gloves ’ 
or ‘ patent gloves,’ and not as silk gloves. 

‘They did not fall within the concluding clause, be- 
cause silk was not the component of chief value. The 
facts here stated are founded upon the concessions of 
the parties at the trial and upon the verdict of the 
jury. 

‘“ Not being included in the Act of 1864, the articles 
are not dutiable under the Acts of 1861 and 1862, 
where they are enumerated as gloves inade on frames, 
and by the Act of 1862, which adds five per cent. to 
the duty of 1861.” 

Arthur vs. Unkart, 96 U. S., 120. 


i¢ 


II. 


The contention of the Solicitor-General under the IT. 
subdivision of his argument has already been answered 
by this Court in the former case of Vietor, 104 U. S., 
498. 

The term ‘“ hosiery” in the Act of 1864 is no more 
comprehensive or specific than the term ‘ knit-goods ’ 
in the Revised Statutes, as opposed to €0 nomine enu- 
merations. 7 

The same rule of construction must prevail. 

I do not resurrect, nor do my clients resurrect, the 
Acts of 1861 and 1862. They were living and in force 
on the first day of December, 1873, or else they should 
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his Court and 


fiicting provisions were passed upon by t 
construed. | 

If your Honors then found no incompatibility, how, 
I ask, can the Act of 1867 be held to repeal, because 
incompatible by implication, these provisions in the 
Acts of 1861-2 ? 

There is no express repeal. 

We have, in addition, the declaration of the Revision 
cited ante uhndaer our 38 head. 


Iv. 


The Solicitor-General is compelled finally to the po- 
sition that Congress in the revision did what it sol- 
emnly declared it did not intend to do, v1Z., change the 
law. 

I only desire further to call attention to the fact that 
the Acts of 1864 and 1867 were not comprehensive 
tariff acts. T 


. 


hey left existing laws in force, and only 
operated upon the articles therein enumerated. 


Vv. 


In conclusion, I submit the following propositions 
have been sustained, and that they are decisive : 

1. Stockings made on frames have been dutiable 
co nomine since 1842, and by four different enactments 
prior to the revision. 


”2. That the same statutes have contained provisions 
for wearing apparel. 
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3. That the general term, ‘‘ knit-goods,” first found in 
the Act of 1867, cannot operate to repeal the specific 
provisions fo stockings, &c., more especially when it 
appears as it does that there are stockings and other 


} 


knit-goods nut made on trames. 


{. That full effect can be given to all these provisions 


upon the construction contended for by defendant in 


4 
4 


5. That the construction contended for by plaintiff in 
error can only be given effect to by finding a repeal by 
implication, which Congress in revising the statutes 
failed LO discover. 

STEPHEN G. CLARKE, 
Of Counsel for Defendants in Error 
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TALMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 1 
l Petition. Filed November 16,1880. J. RB. 


In the United States Court of Claims. December Term, 1880. 
TALMADGE E. Brown, Claimant, 

| +e Us. > No. 145. 

(HE District oF CoLUMBIA, Defendant. J 


* 


To the honorable the judges of the United States Court of Claims: 
First Count. 


Your petitioner, Talmadge E. Brown, a citizen of the United 
States and a resident of the city of Des Moines, State of Iowa, re- 
spectfully shows to the Court— 

That from 1869 to 1874, inclusive, your petitioner, Talmadge E. 
Brown, was associated in business with William W. Ballard and 

Edward L. Marsh, who were then and still are citizens of the 
2 United States; that said three persons were partners in busi- 

ness under the firm name and style of the Ballard Pavement 
Company, and were engaged in the business of grading, paving, etc., 
streets, sidewalks, ete. 

That on or about December 10, 1872, the said Ballard Pavement 
Company, a partnership composed as aforesaid, made and com- 
pleted a contract with the said District of Columbia whereby the 
said Ballard Pavement Company became bound to pave with wood 
pavement such streets or parts of streets in the cities of Washington 
and Georgetown, in the said District of Columbia, as the board of 
public works of the said District of Columbia should designate from 
time to time, to the amount of seventy-five thousand square yards, 
said work to be assigned and completed during 1873, and at the 
price of three dollars and fifty cents per square yard, and also to do 
such grading, hauling, filling, and setting of curbing on the streets 
paved by said Ballard Pavement Company, and at the board prices, 
as the said board of public works should order or direct; that by 
the terms of said contract the said work was to be paid for as the 


same progressed; that the said board of public works of the said 
District of Columbia made and entered into said contract with the 


said Ballard Pavement Company, and at the time the same was 
made the said board of public works had full power and authority 
to make the same in the manner and form the same was made. 
Your petitioner annexes hereto a true copy of said contract, marked 
Exhibit “ No. 1,” and makes the same a part of this petition and 
pleading. 

Your petitioner further states that after said contract was made 
and entered into as aforesaid the said board of public works, in pur- 
suance of -said contract and in part execution and performance 
thereof, did, on, to wit, the — day of , 1878, designate a part of 
Seventh street N. W. as one of the streets to be paved by the said 
Ballard Pavement Company under said contract, and ordered said 
company to proceed and pave the same and to do certain grading, 
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etc.,1n connection therewith; that the said Ballard Pave- 
3 ment Company did proceed at once to the doing of said work 
and completed the same as soon as practicable; that the said 
work so done on said Seventh street aggregated about square 
yards, and the grading, etc., amounted to about $ 
That afterward and on, to wit, the — day of , 18738, the said 
board of public works, in pursuance of said contract and in further 
execution and performance thereof, did designate parts of Fifth 
street 5. EK. as one of the streets to be paved by the said Ballard 
Pavement Company under said contract, and ordered said company 
to proceed and pave the sameand to docertain grading, etc., in con- 
nection therewith; that the said Ballard Pavement Company did 
proceed forthwith to the doing of said work and completed thesame 
as soon as practicable; that the said work so done on said Fifth 
street aggregated about - square yards, and the grading, etc., 
amounted to about $ 
That afterward and on, to wit, the — day of 
board of public works, in pursuance of said contract and in further 
execution and performance thereof, did designate parts of B street 
S. E. as one of the streets to be paved by the said Ballard Pavement 
Company under said contract, and ordered said company to proceed 
and pave the same pursuant to said contract and to do certain 
grading, etc., in connection therewith; that the said Ballard Pave- 
ment Company did proceed promptly to the doing of said work ac- 
cording to said contract and completed the same as soon as practi- 
cable; that the said work sodone on said B street aggregated about 
square yards, and the grading, etc., amounted to about $ 
That afterwards and on, to wit, the — day of , 1873, the said 
board of public works, in pursuance of said contract and in further 
execution and performance thereof, did designate parts of Sixth 
street N. W..as one of the streets to be paved by the ‘said Ballard 
Pavement Company under said contract, and ordered said company 
to proceed and pave the same and to do certain grading, ete., in 
4 connection therewith; that the said Ballard Pavement Com- 
pany did proceed immediately to the execution of said work 
and completed the same with all reasonable despatch ; that the said 
work done on said Sixth street N. W. aggregated about —— square 
vards, and the grading, etc., amounted to about $ 
That afterward and on, to wit, the — day of ——, 1873, the said 
board of public works, in pursuance of said contract and in further 
execution and performance thereof, did designate parts of Corcoran 
street as one of the streets to be paved by the said Ballard Pavement 
Company under said contract, and ordered said company to proceed 
to pave the same and to do certain grading, etc., in connection 
therewith; that the said Ballard Pavement Company did proceed at 
once to the doing of said work and completed the same as soon as 
practicable; that the said work so done on said Corcoran street 
aggregated about square yards, and the grading, etc., amounted 
to about $ 
That afterward and on, to wit, the — day of -, 1873, the said 
board of publie works, in pursuance of said contract and in the 


, 1873, the said 
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further execution and performance thereof, did designate parts of 
Bridge street, Georgetown, as one of the streets to be paved by the 
said Ballard Pavement Company under said contract, and ordered 
said company to proceed to the paving of the same and to do certain 
grading, ete., in connection therewith; that the said Ballard Pave- 
ment Company did proceed directly to the execution of said work 
and completed the same as soon as was practicable; that the said 


work so done on said Bridge street aggregated about —— square 


* yards, and the gradin 19, etc., amounted to about $ 
j That afterward and on, to wit, the — day of , 1873, the said 


board of public works, in pursuance of said contract and in the 
further execution and performance thereof, did designate parts of 
Potomac street, Georgetown, as one of the streets to be paved by the 
said Ballard Pavement Company under said contract, and ordered 
mse ny to proceed and pave the same and to do certain 
= 


5 grading, ete., in connection therewith; that the said Ballard 

aes reament Com pany did proceed promptly to the doing of 

; sald Patan grading, etc., and completed ary same as soon as prac- 
ticable; that the said paving so done on said Potomac street aggre- 


, 
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gated about —— square )j yards sand the snidines ete., amounted to 
about $——. 
That afterward and on, to wit, the — day of ——, 1873, the said 


board of public ries in pursuance of said contract and in further 
execution and performance thereof, did designate parts of Washing- 
ton street, Ge orgetown, as one of the streets. to be pi ived | DY the said 
Ballard Pavement Company under said contract, and ordered said 
company to p roe eed and pe ive the same and to do cert taln grading, 


ete... in connection therewith: that the said Ballard Pavement:Com- 
ne did proceed at once to the doing of said work and completed 
th Same aS soon aS Dp rac ‘ticable: that the sald work SO done On the 


sald W ashington street aggregated about 
grading, ete., amounted to about $ 

That afterward and on, to wit, the — day of 
board of public works, in pursuance of said contract and in 


square vards and the 
4s 7 


, 1878, the said 

further 

execution and performance of the same, did designate parts of Con- 

gress street, ( reorgetown, as one ol i the stree ts to be pave d by the sale 

Ballard Pavement Company under said contract. and ordered sait 

company to proceed and pave the same and to do certain grading, 

ete.. in connection therewith: that the said Ballard Pavement Com- 

pany did proceed immediately to the doing of said work and com- 

pleted the same assoon as practicable; that the said paving so done 

on said Congress street aggregated about square yards, and the 

: grading eLc., amounted to about $ and your petit ioner further 
avers that thesaid board of public works duly approved the pavin 

grading, etc., so done by the said Ballard Pavement Company “aa 

duly and fully accepted the same under said contract ; and the said 

| board of public works, as evidence of their approval and ac- 

6 ceptance of said paving, grading, etc., caused to be issued and 

delivered to said Ballard Pavement Company auditor's cer- 

tificates therefor, substantially in the form of Exhibit “ No. 2,” an- 

nexed hereto and made part h ereof, for the several amounts due the 
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said Ballard Pavement Company for the work aforesaid, aggregating 
in all the sum of $139,569.85. 

That the said several designations of streets, the supplemental con- 
tracts, bonds, and all the vouchers, measurements, nc etc., are 
in the custody of the Commissioners of the District of Columbia, who 
refuse access to the same, and for this reason your petitioner cannot 
state more specifically and definitely than he has herein the several 
dates, amounts, designations, orders, parts of streets, grading, curb- 
ing, measurements, etc.; and your petitioner avers, upon his infor- 
mation and belief, that the said Commissioners of the District of 
Columbia have in their possession or under their control all the 
papers by and from which all said matters will fully and specifically 
appear, and your petitioner asks that they be required to deposit the 
same with this Court. 

Your petitioner further avers that the aggregate of all the paving 
done by the said Ballard Pavement Company under said contract 
and pursuant to the designations of parts of streets and under the 
orders of said board of pub lic works as aforesaid is about thirty-five 
thousand square yards; that thesaid board of public works, although 
often requested, failed and refused to designate any other streets or 
parts of streets to be paved by the said Ballard Pavement Company, 
thereby leaving upon said contract about forty thousand square 
yards of paving unexecuted; that the board did not stop the work 
because of any violation of the contract on the part of the con- 
tractors. 

Your petitioner further avers that the said Ballard Pavement 

Company at a very great expense made provision for and by 
7 contract had purchased the lumber necessary to fulfill said pav- 

ing contract for seventy-five thousand square yards so made 
as aforesaid with the board of publie works for the defendant, and 
also at other and further great expense had provided the necessary 
machinery, tools, teams, and workmen to do and fully perform said 
contract ; that repeatedly and frequently, time and time again, dur- 
ing the months of Mav, poe July, August, September, October, 
November, and December, 1873, the said “Ballard Pavement Com- 
pany notified the said board of public works that said company was 
ready to commence and complete the entire work and any and all 
parts of it as contemplated by said contract and demanded of said 
board that it designate the streets whereon said work should be 
done; but said board, although it promised from time to time that 
it would so designate the streets and thereby kept said Ballard Pave- 
ment Company 1 in waiting therefor with its materials, men, teams, 
etc., yet it utterly and entirely neglected and refused so to do, w hereby 
and by reason of all said matters the said Ballard Pavement Com- 
pany was damaged in the sum of one hundred thousand dollars. 

Your petitioner further states that the said contract of date Decem- 
ber 10, 1872, upon which this action is based, has been, in effect, 
ratified and confirmed and the right of action thereon recognized 
and approved:by virtue of several acts and resolutions of Congress, 
and among them the act of June 20, 1874, resolution of December 
21, 1874, act of March 3, 1875, joint resolution of March 14, 1876, act 
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of June 11, 1878, and ~ act of June 16, 1880; and your petition er 
further states that the claims herein made were never rejected wi 
the board of audit. 

Your petitioner further states that on the 20th day of June, 1874, 
W. W. Ballard and E. L. Marsh, two of the members of said firm of 


the Ballard Pavement Company, for a full and valuable considera- 


tion sold and assloned In writing all and singuiar their re- 
. tS lai eee ae ae) ee f 
e) spective rights, interests, and claims 1n and to the cause of 


action herein set forth, a copy of which said assignment is 
annexed hereto as part thereof, marked Exhibit “ No. 3,” whereby 
the plaintiff, Talmadge K. Brown, became the sole owner of said 
claim and cause of action, and he is now the owner thereof, and has 
made no assignment or transfer of the same or any part the reof to 
any one, but stills owns and holds the whole thereof in his ow 
right. 
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And your petitioner further states that the said ‘The District of 
Columbia ente red into a contract with the Ballard Pavement Com- 


pany. a copy : which is annexed to the first count hereof, marked 
Exhibit “ No. 1,’ and which has been ratified by the acts and reso- 
lnijone of { Ongress, as sté ated in the firs st count here of, and, pursuant 
to said contract and in part execution thereof, did, by its board of 
public works, during the year 1873, designate parts of the following 
streets to be paved by the said Ballard Pavement Company under 
and pursuant to said contract, to wit: Seventh street N. W.; Fifth 


street S. E.; B street S. E.; Sixth street N. W.; Corcoran street ; 
Bridge street, Georgetown ; Potomac street, Georgetown; Washin 
ton street, Georgetown, and Congress street, Georgetown ; that the 
said Ballard Pavement Company did proceed to lay the pavement 
and do the grading as designated by said board of public works 
under said contract, which work was approved and accepted by the 
said board of public works. 

Your petitioner further states that the designation of the parts of 
said streets to be paved, the amount of work done, the measure- 
ments, receipts, and all papers connected therewith are in the cus- 
tody of the Commissioners of the District of Columbia, who refuse 

to the same, and for tliis reason your petitioner cannot state 
more specifically and definitely the parts of streets, the 


ae 
foram 
rd 


9 amounts and measurements of work done on each or when 
done, but said several matters and all matters pertaining 


cvé 


thereto are fully manifest by the papers in the possession of the sai 
Commissioners of the District of Columbia, and are not known to 
and cannot, therefore, be more specifically stated herein by your 
petitioner, but your petitioner avers definitely and specifically that 
the work done by the said Ballard Pavement Company under said 
contract upon said parts of streets designated by the said board of 
public works aggregated in all the sum of $139,: 569.85. 

Your petitioner further avers that the said District of Columbia 
was, by the terms of said contract, to pay for said work. in cash as 
the same progressed, and, by the regulation of the said board of 
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public works, the said Ballard Pavement Company were required 
to pay for the material used and to pay the workmen employed in 
executing said work also as the same progressed ; that the said Dis- 
trict of Columbia failed, neglected, and refused to pay to the said Bal- 
lard Pavement Company in cash as the “Fe work progressed ;' and 
your petitioner avers that, in point of fact, there was never paid to 
or realized by the said Ballard Rcotmnas r heme in cash for said 
work more than fifty per cent. of the aggregate amount to which 
said Ballard Pavement Company was entitled under and by the 
terms of said contract, to wit, the sum of $69,784.924, and that there 
remains still due the said Ballard Pavement Co1 in pany and still 
unpaid to them in cash the sum of $69,784: eet 
And that, as your petit loner is inforined and verily believes, there is 
justly and equitably due to said Ballard Pavement Company upon 
said contract and for the work actualy done thereunder the said 
sum of $69,784.923, after allowing all just credits and offsets. 
That said W. W. Ballard and E. L. re, have assigned 
10 said claim to your petitioner, as will appear by Exhibit “ No.3,” 
annexed hereto, whereby your petitioner became the sole 
thereof, and now owns and holds the same in his own right. 


Third Cownt. 


our petitioner further avers that after the making of the con- 

act as set out in the first count hereof, and which contract has 

ratified as therein stated, the said board of public works did 

genate certain parts of streets to be paved and in part graded by 

aid Ballard Pavement Company under and pursuant to said 

itract; that the streets parts of which were so designated are 

ame as those mentioned in the first count hereof, and your pe- 

er is not able to state the same more definitely for the reason 
forth in said first count. 

| your petitioner avers that the value of the paving, grading, 

tc., so done upon paid streets by the said Ballard Pavement Com- 

under and in pursuance of said contract aggregated in all the 


of $139,569.85. 

at by the terms of said contract it became and was the bounden 
f the said District - Columbia to pay for said work in cash as 
ame progressed; that by the regulation of the said defend- 
hrough the said board of public works, the said Ballard Pave- 
Company was required to pay for the material used and to 
he men employed in the execution of said work from time to 
promptly as the said work progressed ; that by reason of said 
ement the said defendant became bound to furnish to the said 
Ballard ons vement Company the cash with which to make payments 

for said material and to said men as the work progressed. 
But saa petitioner avers that the said defendant, by its neglect 
and disregard of its direct and express ob ligation to pay the 
1] said Ballaré Pavement Company in cash as the work pro- 
gressed, rendered it impracticable for said Ballard Pavement 
Company to perform the requirement of the said board that it should 
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pay for the material used and to the men engaged in the execution 
of said work, unless the said Ballard Pavement Com} pany wou ld 
take from the defendant what was then known as auditor’s certifi- 


cates, made in substantially the form of Exhibit “ No. 2,” hereto an- 
nexed and m a part hereof, which certificates had a known market 


value, not aly Lys the saine, but ap proximating fi fi {ty per cent. of the 
’ “ : 4 } : ] 1} sa 
amount state d in said certificate to have been audited and allowed 


arty natind therein for materials furnished and work done 

1 . e , 1 at : ee Ce 2h. 
l parcy - that DY reason of said facts and the inability of the 
said vee | Pavement Company to perform 


ts contract or 
‘uirement hoard as aforesaid ithout | eS on 
quirement of the board asa oresaid, without being pala In Casn, 1 


| 
whole or in part, for their said material and work, the said Ballard 
Pavement Company became authorized to act as agent ior sald de- 
fendant and for and in its behalf to sell and dispose of such certifi- 
cates at their market value; and accordingly the said defendant 
through its board of public \ works, did cause to be placed in the 
hands of the said Ba uF ird pint ment Company, from time to time, 
for disposition as aforesaid, auditor’s certificates amounting in the 
aggregate to said sum of $139,569.85, which certificates the said Bal- 
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pre ximately, the sum of S69,754.924. 
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hat said auditor’s certificates were not promises or obligations to 
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Ball ‘rd Pavement Company to realize 1 
1 which was due said B é 
UpOr, their work as the same progressed; that no other portion of 
salt aggre gate sum for-the work done by the said Ballard Pavement 
CO p any for go defendant has ever been paid. 
_ that a is now due, as your petitioner is informed and veril3 
Yelieves, upon the work so done the said sum of $69,784.92, afte 
. lowing all just credits and offsets. 

That said W. W. Ballard and E. L. =. assigned said claim to 
your petitioner, as will appear by Exhibit “ No. 3,” annexed hereto, 
whereby your petitioner became the sole owner thereof and now owns 


} } 


and holds the same in his own right 
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Fourth Count. 


Your petitionel =) ye | urther avers that after the making of the contract 


as set out in the first count hereof.and which contract has been rati- 
fied as therein stated, the said board of public works did designate 
certain parts of streets to be paved and in part ¢ | by tl ‘i 
Ballard Pavement Company under and pursuant 


° | 
> cas Ps trap 
to Salad contract; 


~ 
% 
“a, 
+g ~ - 
és > mend ". 
d ; o 
an > ys : a ‘4 
Je . ( 
‘ee ~~ pt _" ~ 717 . 
ed ei 4 a at . 
. _— : - — ww . , 
-~- wv = — preenees aan = = A i ‘ 
q) rs = be - yo on want . “~ seal aa ae t . 
ae oa oo one toe net — : + - ' ; < ™~ P 
° ~ c ar ~n vel » _ ) ¥ - e 
] - ow —_ ed yom " = ewe ra . . 
a i. oe a 2 S-= D ~ — & a kd ee 
Som & - wo n'a. Hh = - ro a, —~“4-— = “ry Or 
= , om , 7, = ~ = ~ ~— . aie YS ~ ‘ 
—s f —| ‘ . + ~ avai — ae " ; — “~ 
~ . 7) ~ » ~ ~ a ed o~ 
on a - “ aoe a eons wd a -. aa i toe = ae owe = be — i ~puneed rs a ‘ 
el wae - aw m & _ ~ oe o ome a P ) 
° 7] . oe a wo 42> oe al ~ cen] i — j , cre] - nest _— ~ ound + f wow oP -. oe ae | =, “ 
. “ pao’ iw . - od —. i % ewe . » > ~e 
Pal a a | i f _ Ed cod r * niet — gee anal ; weed le a ) net a ~~ er a as ; e 
™ — ‘ 7 | — i ond a — = ~~ gwen or a “ _— — = ae x ~ ware . — ae nn“ aoe tet } _ Pann ’ 
ec peed wi, sad ones oe aun Se - ahs poner ~ _ = 2 f fj . 4 ~ bund = wo pun e r 
home “ — ~~ ae poe - om — tid ) > omit - # P| ~— = _ “ 
“a yee - 2 rd vn -_ ed boat ~— _ ox on ie - oe ~ ear ime aoe nded “ 
ee) A“ pnd > wD — owe aed ~ yon > = . wast P ” ae’ a ‘ore —~ “ , pared oer } 
\a/ oe ? —/ * - — 4 ~ . ~ deren ~ 7 — . = oo <W . eX _ pa) a ote 
pot as ( a. = my ~~, 2 ‘ nome : ; eo! 4 aa ; oad 2 tied — os gn ap ' “ - As 
— ~ Ned ‘enn vrs a . ned = . ra) ad ad ene - ont = 7 ) ‘eo? 4) ) ow pon — var 
nee enum ¢ — ~ ‘mead -_ aan ‘ , — _ , > — oot +e a, om = a ! ane f 
. toate ~pameey pe pone ao oN = J a aad - —_ J J a ~ —_ ial ow oe —" em — «so a : ome ow , f aw’ 
‘ > front ous — , ~ ra _ os ” 2° one < ~ | pont “4 4 < . 7 » ao ood 
~~ ~ ~ A ¥ —_ » f “ — — a ow a OP ~ i eed a — | s 7 
-— e . . . - rent 4 oo’ cen me , as e —_ = ' ned pawn ) we on _ oa | 
) (el panne? , aa “ en teats opm a a . f oq te 2 poem, — ems ~~ oo 4 natal eo 
eet poreg ~ <= - ) - pemtnomed > a ’ . ~— = 4 _ ‘ ~~ ' ¢ > bed ~ ~ ee ~ if) 
as wed ’ ’ ne ~ gund “ oon — = ae , ) 
4 a> = wie? > ~ ond ~ — ee a pant te rg o and * ‘ o— rat oom) J + coed - in ’ > » 5 Swe? word 4 
foal sae a — - _— ~—_ . 27 + ~ o\ a A 'P a , e ~ fon < e f . ° | ae a 2 
~ ©) wn =f ~ >. a oe | f mn bp So :. 2 oy 5 — oO} ne 
a ene p~< oa owen! ~ ow 4 = ~~ a o_ F = ait me =~ { yam ree - ai a jun — ed e nH ~— FF A —" a _ puted Spee! 
‘ \ od - _— a om . . to 4 —! ' “= we j oe a . . 
~ owe ~ wv pa load bunt -s cet j i * w Fy foes 2 - -™ - ’ - s —/ i ‘ / ~— . ‘ s om, 
é ~- on ~~ . > mg, ~ ~ oo oo] a { 
ry “ f - os “ i ~ ten ~ _ _ va) ~ ° i, ~— > ~ " _P oa pa wee! poe pa _ eed hal 
Nee! Pence Pel - — ” “ 4 ~ ont * re et ~ ur —_ ) } et aE pie ent : vot met 
“ ~~ aN cm . ~ y . ome — —_ “= gamooneat —_ — ~ od , a wow 4 an ee 
” > ; ~—< ae } - ow a vee - ~ an. ~ +) ‘ > — sia 
mm oon . ~ - al . aa om a - f 8 = “<4 pw anual E- oy . nme Se ee — ow a < - i } ) ~, is —Tt wu a nn pau KD 
p= a, “ 7 —_ song = -_ _ — ; oo is whe sme a A on ~~ —< (7 = ° _ ‘amen bai oun — 4 
f ote ‘ . a ~/ ~ — pumas wed ~— : a / ‘ aw a ay st re oe (FT oe ; 4 we Son pa 
Lo = mee —_ my mn 1 2. es a b ~ } as. a eet ~ oo 7 o dll “tet ) ~~ se at / : rs ~ Sf 4j — , poe 
“a ue — ld Al — > whi om j aw ~~ ve pind ‘ o an oo ° * — > oes s Pam ~ 4 4 - 
om, ) ( 4 ~~ _—" » = oe “ _ — ae » ” ~e an . — oe ow ° wow al Nor ¢i al cree 
cs whet ad — e va 7 _ ~ a es ad a _ n ~ = Sand vod _ ‘wane » om fae swe - —_ ¥ ~e 2 e Stale 
ee f~ Sf mus" Set me — _ = ee = _ 4 ae anne pat pre aa ee 
: —_ nd vue ~ od : minal ne . ° ~< ow! A oe ~— ~ — — a. ~ oN) emtened ‘ » ed . . ita SO 
a! * , ~ Cunt Le _ our git -_ a “ a a ue oo », aoa puna . i nee 7 pws Cama pee — of * =" a oe uot ‘ i. ata « “4 “~ 
AD) — 3 “me om ad — . — — er =e ous —? ° <0 ow ae! " 4 ) a aw — rt ‘Ne & wed =e oe : 
a 4 e I a = a od —_ foe e ey a’ - po) ae ued ae ~ - a » » en re veer 
~. ee — a] nd “ ann ~~ is - bt ~— oo ee a wont we "a _— aw rf) ow > ed ic, - a © ond amt, ~ Cheung 
. Quad site — . Pr en, ~ bes a . " ~ ) poned ~*~ pa an , on ———  # ce wt whe : —_— . 
) aaa = = = ~ - ow ame | — ae 7 . . 
c . = ~<! = - — = a “ —_ / ~ ~ ~ 2" “a os 7 = ~“ “4 - ; aw £ 
oe me —_ » a S C — eo “an A Man = a - hag ; quate ~ ome — one 4 aa is . = ae f2 = guieedl 0 oh a | = 
pt ee - as -_ - a rw" ff ——a ~ « ow —_ es ~ “ 4 = an . Cd oo " i - e _ ome * ra * ” o pet os ra] 
— . = od | a » 7 4 ~~ ood pu vee meee ~ a - } an 
ae oo pode wdoang — re be nf ~ ont — - pee a _— m mt aw’  * > ow * iJ @ 4 — ate” 
ore name ee ad = , m - Ys @ } pod _— -—~ fm . ape oad « rey ont 
> -_ ~ - —_, = 2 ue 
pee y we = pow . — — * oe _ foe - — enema SS 4 
/ } aed ee . —_ “i - _ : . o fom tee rae ow ) + “< ™_ a “ 4 
, a Sd col & — 2 , > ~ pa “ . iP - re em . —_ sie e » Perens an ) aoe a he { 
bene } one! am — = . os * a . wee eo = . f - nee ne : 
_ e rte. : rent > ee on ~ a “ road « a ° @eF ' = ~ rf $3 ” . —s . wn + "1 tf) 
af “ [ em — on . — = os “ . p< woe = od AR, a ° . | 7. fang 
Nh | - “ -_ ow : — , a . ; . vow = _~ on , - = ie .. erst ft jen | po whe Ps o 
= Mie _ —_ _ - ~? - - nt . ow ~~ . we ds weed - i. eee o iid —_ woe + ‘— “ cy) 
4 —, —_ “ -~ - ao oe ~ - o~ - “ a“ mee | anid - 
— e ond aot mal F : ~~ ni tine * = = ~~ eee a oe pg 7 —pug 6 a ., asd — _ a 
om ~~ > ~ - j ~ a . mon a case —_= = _ med -— ow ne ; © 
~~ " wpoend > “ a oe ‘ bus — on a = aa ,, ied _ ) 5 puand ed ~ee 
feo } wo “a - —_ - ** seed ¢ om - * rd Awe i aed Py wet : ~ os ound 
~ ° ‘ae : ° ~ . one = -~ ae’ ane ¥ aw : a WD *&§ rg ’ ) a 
~ wat - gees —~ —_, 2 wdeond : - ~~ moo! ot “ 
is te “ _ - ow as @ — ‘ one be bs > —— | —_ . wr ~—_a Fo 
° . . -_ P ~ ~é —_ . al ~ am oe - pun Smet on, . ‘ 
a, 4 f ~— nesta e - 4s. , _ , “ “ enoum poe ng | one - ‘, we! goon oo = 
= a aaa _— ~ ~ ~ - pwn a an om . . 
4 ? vat nt ” = . * P _) a ey ont - ‘ a r te me = “ _ ow) rote ane m ww 
_ P a mets L ~ j j ; a ee e 4 Dime 5 aw crt «st 
‘ - ” - _ ~ ~ ae ~ - - ed men am » 
anand = _— a _ > 4 , - “ oN . : ~ * . ed a = — Pes = i 
ra ban » rool ae wad - a < a 7 aid om wor! “ay a 
* on asl ~ - ~ - . —_ re w ~~ 2 — : <P) pnd 
r be — 4 . "7 “ -— a “ - “ 4 f —_ ‘ s ee’ a 2 3 sored a 
Pare a. ae ee . _ pend ‘ “ . L ” } am. i, se . 
r ab) , a a ” sal ad greed . — “ =) _ - ¢ 
oo me , = tom, . — = ~ _ " _—" ~ “ 7 nome Ay ad 
. ; . ad oe —_ ; : 7 L a ae DD eon 7 ad aed o " , ) pos 
von yam ~s aioe at * P — , © “. L ~ ~ om — pound s) . ) =< _— ‘ » 
- * wea 7 <a ~ ” ——— ‘ = —_ _— es al sm = ~- 
e — oe. sual a as ben - od . ¢ dene , —_ ~ a _— —_ = — . ~ a — a 
; “ nny J ~ ) — f ad due pr snd ome ‘ <s 
J pent = s “. os a ‘ ¥ ong A + 4 ‘ Bo times he ment ' ~ rs 
A _ J nied = > at ss “ -_ mee _— = - —) ij . » 
‘. aa . ny mat , _ “ wb at a - . = ~ dened —~? aka o\d oon ) eo . —_ 
f - — New oo - w “ ow +. Z ” a — 4 bering = ~ $ 
. 4 . - } ua) —_ a outed 
¥ geen a tobe bes po » 3 fa i. see 2 -e ~~ » a) J a] - Ss pued - 
ee SD ed f L : { > - Lo : nt Das a 
= — “ oa. - 4 - 
want om i, LJ C = ate ; os — . ee : <w ‘. iil - nen *~ wwe a : ow geet ow 
> 4 Spee . b ¢) > . - Poneto, ow al - on » _ - - ne —e =~ ~~ Sew wo . _ no poe > _—" =! — 
> >= © 0 ea a ae J ~-e » 2 .2'S = ee 2 — Be 
4 a r a) - . se > ms ae , a “ cs i al " - ow . a } “gue Saeed et teen 
. == nebo ~ a “a , —_ ~ " e ~ on = 4 oa “ e ment ” L 3 fH ' : i, > a = spaneet pm 
~_— A . . vt —| 4 ‘| - — r _— A a =. ad we = , on ou = » > tT) wee’ . a 
a ome vr os a , —) > — . A ow he = Sut: a wm ~~ ’ " = 
> on Py ’ om al a +- —~ t wv and oan . ad an “ — ' ed 7 
a “ee ize a x 7 > } ee Se ~ Lon cen Of D 
ee ehened ae i a a a . - ro aes j -- . r pow > ow as —_ * ~ —e - or o~a ’ ene ° 
oy + r in oo poet ~ ct = + ~ - "4 : — -. due < es oe nee — ¢) fon 
lated id od ond ~ ~ a) S ’ P, ‘ ” =k — pom , . _ ow wean — - » ~ 
pe recent mo r - eo — - outin — an —_, on M al ans f ’ ~ vw a _ om > 
a ~ Fd . my - — - ate _ . ‘ - ~~ aad ond ' : ) iad a “ spt ‘an “_ = — : y 
“ am wed oi - ve: ~- Ae a - — i : fies _— a a i a pied hes ome - ca ew Cant = > pat 
’ ~~ “ onal 4 ~ as. . ound I e. —— . ‘ aw’ ~ ne 1[~ . os a — 
an ~ - ’ “ moony 7 ee) > F ~ tno, 
quent - tn i -~ = a pametoand Penenn >» = ppoawed . _ ~~ ae i poe : - posot oa 
» y + - ~~. » aod ~~ “+ pose oom —_ * 4 " moe _— m ra a — od her oud f 
. a ~ sg , wee “ ane me . ~_ ‘ _— 7 + ae 
= f o ay ; é “ eet <q pend poompene ont on aan 
. 4 pees ane Nabe sot - d e ae as me @ i a endl = — ~~ we ‘ a = eee nan mand @ , aim —aeey 4. OD, 
“s — \e among pom es ~ o met . od ~ J 
y Rome and r™ gud = 5 | . $0 — — Y — . et 7 ol tad oe . di ~~ ~ « aj peel ene $ i “> oo ~~  * ee on. aot o ser 5 
¥ « f - ow ° ” . . _ ” poe = — po om oe 7 wi eo" os ; . + even: 
= — oo ~ oe ww au! = a ey oo - a — _ —_ et _ a we a | <= ; po d a rd oe) med a , e 
oan) -~ i a a —_ . — pond ~ = - ( , — FF oo ~ - A . f “* ae’ — or = ote ~~ w Ff _ pad oa W 2 we =) 
~ Dated j “ _ | “ d P ~ 4 ~— ro) - sod ame ont weet 3 pa } - a nn 
~— . “ ated ~— 4 ~ " - - et —— = omen = ‘ Ae \ aw 7 
ow * 4 oad en - ohn aod aed ” ™ oot é . on aed = cain a aunt ' ~ or) a ~er —_ ? ” Pe: ene 7 a fees ‘ pwnd 
rt - o mung . “ ae nl —) reed r 4 od - « ow 
|e o-~ 7 f J dia frond e toe ~~ . ow -_ — re sat f . ns —_ ow me a ip * “ a , ae oe } wine, . _" Pewtinns, - aad _ es 
med : — — my OF — , a a’ bad Peed poe e 2 . o pment — nes 4 gud os eed oo « a Ve ane CS iy “| — » ne «/ on 
pe a | js quand — . poe ot _ ae re : omy gpovend _ aed ° “ ~ f e — « i, < —! dead = 4 wane) a —_ rd ra se) Pn *) ee a wee «© ee < 
; ~~ f a . — one ~ ” s . —_ py “ - — . ~ . © 4 
és) nail ) re . Pow — ow ~~ a = pam os pot ~ oe | Pe ad a a _— ~ a | = fnew ” ow aw fi —_ a 
— 4 } —_ _ oe eed ~~ a . -_ _—" -~ a Oe a aad speed - om mere onal _ we , - . > ) a. PO oa mM : ‘ 
‘ ny ~ pam . ~ J we , — mm r , al ai ol et oh ow ; oe = sy > ~ a Se ao poe tw pond pnts ‘ ; Neat 
— = = _ quate ~ “rem a ance “ “ter > “ eee | “ apn, va apn v = — ans pany ow 5 oma _" al a pone pm Nene an , 
ed 3 po — = , ; . a . — Seated » ak ~ ’ _ ~~ ‘aan a { 2 . ) a . 
~~ _ » ro aponn oma — ~—se « ” . au a ow “0 _ ope nbs ¢ 
eh ns ne 7 ~ pu — _— | —_ ° nen f ie oo wees cece e peg 
’ “iy deond oF oe a ne a — - o - “ ee “ —e wet re _ wow Neher see” ony 1) om ae 
. ~—_  “- , —- Ee e ee 7 => . an. “ pres oe ip ro — ew ) _ ad “ ° > jue - see tent, wae wwe -_ ~~ aD pent oy > puted 
pwoed i) ar aw’ aw ~~ —_ ‘s om a —_ —™ Soa eed — poco = - oud ef ww we = ‘. . — } ~~. > > he ed =~ out s | oo —_ » 
ae pee a ewenw _ a . - . -_ — Pinal nn ae ee owe . —— e te oe > oy mat} ow en nad 
4 - ~/ pee “ saa ow pond J Pewee — ro “~~ “| a — o ued ~ Pome baad ie goaund i AA aie ea ” « oben iain 
) 2 — “ , ae —1 vee ' a ‘ \ \ —_ " » “a Sand 
| pang home! pond - ee . . aaa a . - _ —_ ~~ — Swe Ss od ~~ ee se nt put _ ome ote _— —_ a —— — a) ’ 
peony = ae . a pp — pd =. WA > _ a - e < od ound — ~ = <P A —~ _ ~~ a ee pw . <e o aa ww oe os 
m ae’ be nw - ak . om “ - a ad soe 4 ee ad ~oe! pane 4 ’ dene toe nt pat " ad 9 FE eo - — © “ i 4 _ n ¢ > 
rf) oo ow a _ ond ” fi / e ‘ vr ~ 4 one ~ = _—— ced eh ae a » “ ~ — 
wa “a ‘ - = — | gua . ad wand “— ae 4 a pond * sown = ~é —_ oot ed — ~ ~ a oo “teed a) << . - ai 
4 a. “ . oom . - . — — - a we eG | — nad ‘ 
: ~ Ore ra * ae ae) ' ~~ . a’ 7" -_ ~ oe * pe oe C. “ - Oo . ~ © .& 
_ P am > wr : on - “ « , ‘ ne oad pod ae ad ; > a a — me rf) I -¢ ' ae — f ow Jd 4 > ¢€ 
« a , gud a aa *f im . *” 42 ed — ow —~ ane ‘ ~o/ j _ pe _ a ow’ 4 ee =, wate ) ang ee pa Cc ae 
“ . ‘a — = a all _ ~ ow ~ 0 es, “ ’ , rf) ‘ ° . _ . _ ; ae ” ~~ pene 
a + pood ve e -- : ~ - " ’ ad { — tm » ip ’ . —_ “ — iP _ f, ’ gees ant wa gused ~~ poe ower pad = 
= ~ am ot aw re ponent i. out Se . © ad iwi dean ) . ay pon , 3 es a en ee ~~ 
— ad poe pm = gute ~ - —_ ~ parece ~e as 2 poe al A eh =, > =| poe ) we . pone ji Lote News ‘a’ 
r 2 FR ye a oe Se eS po - — — VM ee as { wt Ss @ > ™ © fem = 
- we | “ ~ . a ; Fy > one ~ 
. - =“ ~ wd “ —_ —— = - hy ound 2 ~ . 
we a 4 ~ - an . > wey > out “ “ aang oe — a? Sa — ae 5. rom er ae am, 4e~) ‘ea 
ee . “ we _ se . oud LZ -. a oon . fn —) . ow nn 
jue won » — 7 omnes so eon pee . -_ ow an o r _) * — — coe 
“ hd — - end a = oe nf “ . oa Saeed os on = : po awe pond “ — — 4 o a PS — 
we “ Sad > _ ~~ a « cod ound -™ - . a ae al a! . _~ = ~~ > 2 os 
. s -_ _ ve a = - yt ' + 4 _ ’ 
— © vue 4 ee wh o\ “ 4 - —_ . eo , -~ =, ~ aw ot’ and , on » mead ” 
a — ™ ° 7 ae Ves - mm “ 
~ aa i, 4 ~ a o if dt pond ow “ ue ome al Tae — we 2 f dome! @ aes —— | oa wi) a ' 
— . ms = 3 * Ye SO RS ~~ O at Cl Oo 5 ke — , Dm Y Us 
, nee Feed _ — _ £ . P) ° 4 - -% . . ’ , - P a“ ve - 
{ x md “ - — s < f f pu ow —_? ~ st 2 pong, Neer ‘ lied el ?) J peemene y ‘a { ‘ me —_ tea a 
te — ~/ 4 hed anoand _ an quass “ f all Se on ja om J J ‘ eed | 
- ye | aw — a ~~, ~~ > — Q) = es a om ew — rt ae o) © gual = omaet — goed a 
pond , ow ‘ . " aa ee ‘ amen 1 . 
' “0 Z ~ oe ; ‘ WS cata » od » me et y . e > ii ee one ww wd ‘ Meow? don 
Pranione J 7. e a 5. 4 | C “ qed * ~~ mt “beet - * 
we rod - ous . , ome a mg at a An pus F a . . = oo es ~ c rE 
‘ Bron, e* — ‘ ~ ” a" ‘ be ‘ vo a > >. ae —_ poe a eel ' 
~~ % . a — b ‘ r . _ _ .< re om 
ns eter a —" i at - en ont _— r pooanad Poon, a? a | ~ s wd ) pened iP anne . ow en in ~~ —_ 
— om f . 5 on , . = - . nooo - ) “ he yom poten 
wh re poeewe ¥ ¢ poe o on, biel oe a a - poe “A 
so Ped ae ow ) ow “4 . “ _ J one ee ay > “ pte 
we p= od — “. ‘ Sond . wi A, oo ard \ eee 
ame! aw f " ae aol o~=4 can’ + my an , ome mae at ~ 
“we = - ~s al 
we fwrmracn tweet } -arat roe ene we” c woh me a = oaeweune ~~ mt con 
a vw a ~ 4 eta co —— pom ” 
al - Cl alee " pew — — : “ ay 2 Pa ee 
ww gent as! ~~ _ew ” - wb f 
, res oe ni A oy Fwd * a be “ 
' const rg pues oa} ne 
) ocd f 
wd ~ . 
vw ¢) eae, acd 
Nee! 


* 


TALMADGE 


her ed 
— on 
ote nd "= 
~ ont 
od 
opment 
“ pend 
OD & 
oa = | 
won , 
rs 
a Fa 
—_ L 
» 


Povey .| 
~ 
tom A 
° mt 
me, to 
¢ psd 
Pome . 
Bet 
« = pug 
re, 
to ro 
‘ S 
oe —_ 
. i 
rr> 
mene 
— 
m GNI 
_ Ate 
“wo 
e ~ 
mow 


- e 
owe te, 
it © 

— 

8 eee ) 

coo 

ene! a 
f ~ 
~~ 
oe 


enw 
oe pone 
= ned 
~ ~_— 
° ~ 
Fb. to 


— 
amet = 
— — 

P= 
we 4 : 
ww ont 

a 

al ot 
—) 
oma - 
) 
tn “eae 
ome pa 
r eee 
‘ew — 
ert 


¢ 


a] 
“ ~ 
Dee ~ 
oe a} 
ee ~— 
2 Cj 
‘old — 
P= 
N one 
*') het 
ae 
oy a. 
_— 
4 ) 
See 


yr th 


oe 
-~ om. 
—— 

oo 
———_ 
— 
| ee | 
eet 
= w 

eo 

4 

a! Combed 
co] = 


—" 


ow) 


pom eam ey 


eral. 


¥ 


Gren 


tj 


torne 


f 
t 


nt A 


» 
a 
bmg 
ee 
> 
aad 


€ 


1 RL Ae tee, gy 


eon 


« 

a) 

~ 
i 
~ ’ 
= » 
on = 
he 

— 

waporeonad 


— 
. f 
_ J “ 
~. owe 
“me 
o 
‘ 
a 
| 
ened 
— 
rch 


a 


——) 


ve 
tone 
tml 


ad 


se 


el 


ATore 


é 
a 


MTR a ee Ramtec 
aa eatetntetiens 


12 TALMADGE E. BROWN VS. THE.DISTRICT OF COLUMBIA. 


that the said several acts, promises, and undertakings in the said 
petition mentioned were not of the same identical acts, promises, 
and undertakings as those in the said plea mentioned, and for and 
in respect whereof the said supposed judgment in the said plea 
mentioned was recovered in manner and form as the said defendant 
hath in his said plea alleged. 

Third. And, for a further replication, the said plaintiff, as to 
the said plea of res adjudicata of the said defendant pleaded to 
the first count of said petition, saith that the said plaintiff, by 

reason of anything by the said defendant in that plea 
20 alleged, ought not to be barred from having and maintaining 

his aforesaid action thereof against the said defendant, be- 
cause he says that since the said supposed adjudication in the said 
plea mentioned remaining in the said supreme court of the District 
of Columbia an act of Congress entitled “An act to provide for the 
settlement of all outstanding claims against the District of Colum- 
bia, and conferring jurisdiction on the Court of Claims to hear the 
same, and for other purposes,’ approved June 16th, 1880, was 
enacted, whereby the right of action in this Court upon the said 
claim, as stated in said supposed action, was given to said plaintiff, 
notwithstanding the supposed adjudication in the said plea men- 
tioned. 

Fourth. And the said plaintiff, as to the said plea of res adjudicata 
of the said defendant pleaded to the first count of said plaintiff’s 
petition, says that the said plaintiff, by reason of anything by the 
said defendant in that plea alleged, ought not to be barred from 
having and maintaining his aforesaid action thereof against the said 
defendant, because he saith that the cause of action in the declara- 
tion set out in the said supposed record in the said plea mentioned 
had, before the bringing of said action, been sold, assigned, and 
transferred to another by the plaintiffs in said action prior to the 
bringing of said supposed action in said plea mentioned. 

Fifth. And, for a further replication, the said plaintiff, as to the 
said plea of res adjudicata of the said defendant pleaded to the first 
count of the said petition, saith that the said plaintiff, by reason of 
anything by the said defendant in that plea alleged, ought not to be 
barred from having and maintaining his aforesaid action thereot 
against the said defendant, because he saith that the attorney who 

appeared in said action and claimed to be the attorney for 
21 the plaintiff therein was not, in fact, in any manner author- 
ized by the plaintiff therein to bring said action or to appear 
therein for said plaintiff, and that the said plaintiff in said supposed 
action in said plea mentioned had no knowledge whatever of the 
said action or of the adjudication therein until long after the time 
for appealing therefrom had transpired, and that said supposed ad- 
judication in said plea mentioned was made and rendered by said 
court without any jurisdiction over the plaintiff therein, and that 
said supposed adjudication in said plea mentioned was and is en- 
tirely and wholly null and void. 
C. C. COLE anp 
FILLMORE BEALL, 
Att’ys for Plaintiff. 
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TALMADGE E. BRown ) 
Us. » No. 145. 


THE District or CoLUMBIA. } 


) ae ea Pe meee 7 Se 
This case hav ing been he om before the Court of Claims, the Court, 


upon the evidence, finds the facts to be as follows: 


[. 

In December, 1872, and afterwards there existed a copartnership 
called the Ballard Pavement Company, which was ge te of 
William W. Ballard, Edward L. Marsh, and ‘Talmadge E. Brown, 
the claimant; and § said company had a business office in the city of 
New York. 

I]. 


In the early part of that montl the said William W. Ballard and 
the claimant were in the city of W. as shington, and they had ver nee 
negotiations with Alex: inder R. Shepherd, then and afterwards ; 
member and vice-president of the board of public w iia of the |] ig. 
trict of Columbia, which negotiations led them to write and send to 
the at board a paper, a copy of which is given in the letter signed 

“ Chas. S. Johnson, ass’t secretary,” set forth in the next succeeding 
finding. 

IIT. 

The following is the letter referred to in the next preceding find- 

ing: | 


BoAaRD OF Pusiic Works, District or CoLUMBIA, 
WASHINGTON, Dee’r 10th, 1872. 
The Ballard Pavement Co., Washington, D. C. 

Your proposition of this date as follows: 

“The Ballard Pavement Co. hereby makes proposals for the fol- 
lowing work with accompanying conditions: We will put down 
preserved wood pavement as follows, the Ballard block, the Perry 
block, or the wedge-shaped block, such as laid by Filbert & Taylor 
in this « city, as the contractors may elect, either to stand five inches 
high, for three doilars and fifty cents per square yard; and we 
hereby ask for seventy-five thousand square yards, contractors to 
have during the vear 1873 within which to comple te this work; the 
board not to stop the work without a gross violation of the contract 
on the part of the contractors; the streets to be designated by the 
board at such times as the company shall be ready to commence 
work ; said work to be paid for as the same progresses. 

“We also hereby apply for a separate and a further contract for 
so much of the grading, hauling, and filling as is not embraced in 
the contract for paving and for settng the curbing on the streets to 


14 TALMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


be paved by us at board prices, subject to conditions of the paving 
contract,” 
Is this day accepted. 

By order of the board. 
CHAS. S. JOHNSON, 


Asst Secretary. 


23 The said Charles S. Johnson was a clerk in the employ- 
ment of the board of public works and was styled assistant 
aporesas ¥. 

[he journal of said board does not show that said proposition was 
ever before the board, nor does any y acceptance thereof by the board 
appear otherwise than by the statement of said letter; nor does it 
appear that said Johnson was authorized by said board to write said 
letter, unless it should be inferred from his being a clerk of the 
board and styled assistant secretary; nor does it appear that the 
board or any member of it, except Alexander R. Shepherd, either 
saw or knew of said letter before or on the said 10th of Decem- 
ber, 1872; nor can the original proposition, as drawn up by the 
claimant and said Ballard, be anywhere found among the papers or 
files of the board or of the Distric et of Columbia, though searched 
for there; nor can any copy of said Johnson’s letter be found in the 
agen or files of the board or of the said District, though searched 
for there and though it was the practice of the board to keep press 
copies of the letters that went out of its office. 

: IV. 

In all the transactions hereinafter set forth, connected with the 
matter of paving streets by the said company, it does not appear 
that any member of the company was before the said board, at any 
meeting thereof, in relation to that work. Their intercourse in re- 
gard to it was almost eased with said Alexander R. Shepherd. It 
took place sometimes at his store and sometimes at the office of the 
board. When it took place at his store it does not appear that any 
other member of the board was present; when it took place at the 
office of the board, if other members of the board were present and 
any member of the company spoke to them about the matter of 
that work, they would refer him to said Shepherd. 

When the company desired work to be designated for them to do 
they called on said Shep herd, supposing that whenever he said any- 
thin ig about the work in the District he represented the board of 
public works; was the mouth-piece of the board. 


V. 


The said company, after receiving said Johnson’s letter, proceeded 
to make preparations for laying down wooden pavement on streets 
in the District of Columbia, and made a contract for three million 
feet of lumber, estimated by them to be sufficient to make 75,000 
square yards of pavement. 


a tenet = Mra 


TALMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 15 


VI. 


In the spring of the year 1873 the company notified 
through said Bheghe rd, that they were ready to procee 
work of paving streets, and requested that such work should be 
designated for them to do; but n 

beginning of July, when some parts of streets were 


part of June or beginning 
designated and tne con Npabhy entered on the Work Ol paving them. 
After « loin OY SO, and 1 bef fore they were 


a 
] Ls Pete * } ; 1 
measurement Snowing work to have peen aone, the y were 
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cates of 
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24 and to give bond for its performan 
to sign such a contract, claiming that the terms contained in 
from those of their proposition of December 10, 


: ’ . os ™ + ‘mec > cy ; a . | 

to enter Into a written contract embracing the work 
4 _> | 3, * 

Ce, hey at first declined 


it were different 
: 1, x7 ; .eere “ma "Ve — ‘ ] r7 oo ay : > 
18/2; but they aiterwaras signea Lne ftOliOW1IDE COnHtract 
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This contract, made and concluded this fifth day of July, in the 
year one thousand eight h y : between 
He nry 1) (Cfooke. A meee i. Sheph: rd. James A. Magrue f 
) | 1e aed 
ie first part, and 
ard vavement 


} ' cy | .> 5 t \ | fT y | is x { a 
these presents a 1 agree, With the sal party or the frst part, iol 
- i " aaa a i » + . " . . ] ] + | ] . j 

Line COBSAGSTasiOn 1erelnaiter mentioned and contalne ana under 


at his OW proper cost and 
all the necessary materials and labor, and, in a good, firm, 
and substantial manner, to lay and put down the pavement know: 
as and called the Taylor and Filbert wood pavement, on the car- 
riageway of phic ie street N. W., ‘ii veen D and E streets N. W 
pring re ith street N. W., between G 


» clty Wa shington, D. ¢ 
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waren 
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The wooden blocks of aad wooden pavenul lent LO be treated after 
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lled the Burnettizing process, in accord- 
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the process known as and ca 
nee with the specifications following for Burnettizing, or the 
cess known as and called the Robbins process, In accordance witl 

letters patel nt numbered tort y-seven thousand One hundre 
thirty-two (No. 471352) and dated April four (4), eighteen hundre« 
) | 


and sixty- fiv . (1865). on file in United States Patent Office. and the 


c 

said so-called ‘Taylor and Fil 

Basie [t is further agree 
shal] appoint tr ime to time such persons or person as may be 
by said party deemed proper to inspect the material to be furnished 
and the work to be done under this contract, and. that such persons 
or person shall have any and all opportunity and privileges whic ‘ 
1able them to faithfully make the inspecti 
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Third. It is further agreed that the work under this contract shall 
be commenced immediately. 

Fourth. It is further agreed that the said party of the first part 
may, on notice to the said party of the second part, suspend work 
under this contract, but, if not suspended, it shall be completed 
within sixty (60) days from the date fixed for its commencement, 
and that the said work shall not be sublet without the consent in 
writing of the said purty of the first part, and that any subletting 
or assignment without such consent shall work a forfeiture of this 
contract. 

Fifth. It is further agreed that if, at any time, the party of the 
first part shall be of opinion that the said work or any part thereof 
is unnecessarily delayed or that the said contractor is willfully 
violating any of the conditions or covenants of this contract or Is 
executing the same in bad faith, all of the work may be discontinued 
under this contract or any part thereof; and the said party of the 
first part shall thereupon have the power to place such and so many 


‘persons as may be deemed advisable, by contract or otherwise, to 


work at and complete the. work herein described or any part thereof, 
and to use such materials as may be found upon the line of said 
work, or to procure other materials for the completion of the same, 
and to charge the expense of said labor and materials to the said 
party of the second part, and the expense so charged shall be de- 
ducted and paid, by the said party of the first part, out of such 
moneys as may be then due or may at any time thereafter grow due 
to the said party of the second part under and by virtue of this 
agreement or any part thereof; and, in case such expense is less 
than the sum which would have been payable under this contract 
if the same had been completed, the said party of the second part 
shall be entitled to receive the difference; and, in case such expense 
shall exceed the last said sum, the amount of such excess shall be 
paid to the said party of the first part by the said party of the sec- 
ond part. 

Sixth. It is further agreed that all loss or damage arising out of 
the nature of the work to be done under this agreement or from any 
unforeseen obstructions or difficulties which may be encountered in 
the prosecution of the same or from the action of the elements or 
from incumbrances or injuries to individuals, property, or other- 
wise on the line of the work or adjacent thereto shall be sustained 
by the said contractor, and the said contractor hereby agrees, in the 
execution of the said work as aforesaid, to keep at all times the said 
work properly guarded or protected, so as to prevent all injuries to 
persons, travelers, animals, or property; and, in the event of any 
such injury or injuries occurring in consequence of the insufficient 

guarding or protection of said work as aforesaid, the said 
25 party of the first part shall retain, out of any money or 

moneys due or to become due said contractor, a sum suffi- 
cient to cover all damages arising out of said injury or injuries 
until the same may be settled at law otherwise. me 

Seventh. It is further agreed that the said party of the second part 
shall punctually pay the workmen who shall be employed by him 
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on work under this contract in cash current, and not in what is de- 
nominated store-pay or orders; and that he will, from time to time, 
and as often as may be required by said party of the first part, fur- 
nish to said party satisfactory evidence that all persons who have 
done work or furnished materials have been paid as herein required ; 
and if such evidence is not furnished, such sum or sums as may be 
necessary for such payment or claims shall be retained by said 
party of the first part until the said claims shall be fully satisfied. 

Eighth. And it is further agreed that partial payments shall be 
made by the duly authorized financial agent of the said party of the 
first part on the monthly estimates of the chief engineer of the 
board of public works aforesaid, and that whenever the said chief 
ngineer aforesaid shall certify in writing that the party of the sec- 
ond part has completely performed this contract on his part, and 
shall submit with said certificate his estimate of the amount due the 
party of the second part, then, within thirty (80) days, as hereinafter 
provided, the said party of the second part shall be entitled to re- 
ceive the full amount due under this contract, deducting therefrom 
all previous partial payments which may have been made, as here- 
inafter mentioned. 

And it is further expressly agreed that no money shall become 
payable under this contract except upon the certificate of said en- 
gineer, as hereinbefore provided; and the said party of the second 
part further agrees that he shall not be entitled to demand or receive 
payment for any portion of the aforesaid work except in the manner 
set forth in this agreement; and when each and all of the stipula- 


@° 


is hereinbefore mentioned are ra with, and the engineer 
shall have given his certificate to that effect, a final settlement shal] 


be made in writing between the parties, and the whole amount found 
due the party of the second part under this contract shall be paid to 
him, excepting such sum or sums as may be retained under any pro- 
vision of wae contract: Provided, That a payments may be 
made, under direction of the said party of the first part, otherwise 
than upon the estimates of the sald engineer, as provided ahove, if, 
in the opinion of the said party of the first part, the vigorous prose- 
cution of the work will be prompted thereby. 

Ninth. It is further agreed that if at any time di — the period 
of three (3) years from the comp yletion of the work to be done under 
this contract any part or parts thereof shall become defective from 
imperfect or oH Sigg material or construction, and in the opinion 
of the said party of the first part require repair, the said party of 
the second part = on being notified thereof, immediately com- 
mence and complete the same to-the satisfaction of the said party of 
the first part, and, in case of a failure or neglect of the said party of 
the second pari SO LO do, the same shall be done under the direction 
and orders of the said party of the first part at the cost and expense 
f the said party of the second part. 

Tenth. It is further agreed that the said party of the second part 
shall receive the following prices as full compensation for furnish- 
ing all the materials and labor which may be required in the prose- 
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cution of the whole of the work to be done under this agreement, 
and in all respects completing the same, to wit: 

Laying and putting down the said Taylor and Filbert pavement, 
treated as aforesaid, per square yard, three dollars and fifty cents 
($3.50) cents, which shall include two (2) feet of grading, which said 
sums or prices the said party of the first part shall pay to the said 
party of the second part, as herein provided. 

Eleventh. And it is further agreed that should any litigation arise 
in any way connected with the work embraced as aforesaid in this 
contract, from or by reason of any demand or demands, claim or 

claims, by any person or persons, to use within the said District of 
Columbia the improvement or saveaielht or pavements contracted 
for herein to be laid and put down by the said party of the second 
part, under or by reason of any patent or assignment of patent, 
either in the form of royalty or damages or in any otherwise, the 
said party of the second part will indemnify and save harmless the 
said party of the first part from all said demand or demands, claim 
or claims, whether arising out of suits or otherwise; and the said 
party of the first part may, at its option, retain from the amount or 
amounts due or to become due under this contract to the said party 
of the second part a sum or sums necessary or sufficient to satisfy or 
liquidate all of said demands or claims as aforesaid until they shall 
be amicably adjusted or finally determined at law. 

Twelfth. It is further agreed that the measurements shall be made 
by the engineer of the said party of the first part or his assistants. 

Thirteenth. And the said party, constituting and composing the 
board of public works in and for the District of Columbia aforesaid, 
agree with the said party of the second part to perform all the stip- 
ulations of this contract obligatory in it and to pay or cause to be 
paid to the said party of the second part or to his heirs, executors, or 
administrators, in lawful money of the United States, the amount 
which may be found from time to time due him according to the 

contract. 
26 Fourteenth. It is further agreed that this contract shall be 

subject to any and all provisions of an act entitled “An act : 
provide a government for the District of Columbia,” approved Feb- 
ruary 21, 1871, so far as the same shall or may be in any respect 
ap plicable to said contract ,and also to any law of the District of 
Columbia pertinent thereto or to any part thereof, as fully as if the 
same were particularly set forth herein. 

In witness whereof the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 

H. D. COOKE, 

ALEX. R. SHEPHERD, 

JAMES A. MAGRUDER, 

ADOLPH CLUSS, 

H. A. WILLARD, [1 
Board of Public Works of the District of Columbia. 

BALLARD PAVEMENT CO., 

Per W. W. BALLARD, Contractors. 
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Signed and sealed in presence of— 

F. H. JOHNSON. 

JOHN A. HURLEY. 
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Hor the due performance oi this contraet the cialmant and Said 
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Ballard entered into a penal bond in the sum of oZ2U,000, with 
aahis , , 
surety, to the board of public works 
CY | 


After said contract was ent tered into other streets or parts of streets 
were from time to time designated for said company to pave, and 
four other contracts were entered into between the company and the 
board, each in the same form as that set out in finding V T, for the 
sang of such other streets or parts of streets; and in each case 
bond, with surety, was given by the company for the due eh 
ance of the contract. ‘The said four other contracts were numbered 


3 ee ee A a 9 1Q279.N 
and bore date as follows: No. 838, dated August 12, 1873 ; No . 900, 
’ } , } : . > T . o> 1 ee } ~ 
dated September 1d, 1875; ad 935, dated October 13, 1873. and No. 
997. dated aT De o. IS/o. 


All of the five contracts mentioned in this finding and finding V] 
were entered into by the company because unless the same were en- 
! ie officers of the board refused to furnish the company 
with official measurements of the work done, and without such 
measurements the company could neither get payment for the work 
nor any official written evidence of what was due them on account 


thereof. 

None of said five contracts was signed hy the parties before the 
work specified in them was commenced, and some of them were 
signed after the work specified in them was finished. 

It does not appear that the Ballard Pavement Company made 


written ap} lication or bid to the board for the work specified in 
sald con tre acts, but the company received written notices, signed 


‘Board of Public Works, by Charles 8. Johnson, assistant secretary,” 
that such a street or streets were awarded to them for them to go on 


: . , 


and pave within a certain time. 
y 
VITI. 


From time to time, as the company completed work, t hey ob- 
tained measurements thereof made and certified in writing by the 
engineer of the board. . Each certificate of the engineer sated the 

location, character, quantity, and price of the work done and 
27 the number of the contract under which it was done, and the 
following is the form used in making such certificates: 

[ hereby re that I have measured and inspected the work 
done by Ballard Paving Co. on the improvement of street, em- 
braced in his bill dated ——, 1873, which work was done under the 
order of the board of public works ( contract No. —, 187—), and find 
it correct as to quantity and quality, and that the work has been 
done and material and labor furnished, as per contract and specifi- 
cations. 


i 


a 
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IX. 


It does not appear ee any engineer’s certificate of measurement 
of any of said work made any og scare to the paper of December 
10, 1872, set forth in rare III; but each and « very one sti ated the 
work to have been done under one or the other of the contracts re- 
ferred to in findings VI and VII; nor does it appear that the com- 
pany laid any wooden pavement for the board, except that which 
was specified in the said five contracts. | 


X. 


From time to time as the work under said contracts progressed 
and the company received from the Tachi r of the board certifi- 
cates of measurement, as stated in finding VIII, they, on presenting 
any such certificate to the auditor of f the board, received from that 
officer and signed a receipt at the bottom of the engineer’s certificate 
for the auditor’s certificate of audit and allowance in favor of the 
company for the amount shown by the engineer’s certificate to be 
due them ; and the auditor’s certificate in every such case was In a 
form of which the following is an instance: 


Y HOOLM 
uot Fez 
N ED. ao Zot ). 


OFFICE OF AUDITOR BoARD OF PuBLic WorRKs, 
W ASHINGTON, D. C., October 6th, 1873. 

I hereby certify that I have this day audited and allowed the ac- 
count of Ballard Pavement Co. for work on 7th St. west, bet. D and 
E and G and M Sts. north, amounting to five thousand dollars. 

$0,000. J. C. LAY, Auditor. 


XI. 


The aggregate amount of work — id the company under said 
contracts and extension was $163,669.5 

The aggregate amount of auditor’s note ificates issued to the com- 
pany was $146,008.55. 

In addition to that the board furnished the company materials 
for the work to the amount of $13,991.97, and the company also re- 
ceived certificates of the board of audit to the amount of $38,669.04. 

The said auditor’s certificates were voluntarily received by the 
company merely as evidence of what was due them from the board 
at the times the certificates were respectively given, and it does not 
appear that there was any agreement or understanding between the 
company and the board in regard to what disposition the company 
should make of them. 

XII. 


When the company were doing the work under said contracts and 
receiving therefor auditor’s certificates as aforesaid, there 

28 were great numbers of like certificates issued to many other 
contractors for other work, and such certificates were in the 
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city of Washington and elsewhere a recognized commodity for sale, 
with a value changing from time to time. 

From the beginning of their receiving certificates of that de- 
scription for work done as aforesaid the company went into the 
market with them and sold them for such prices as they could 
obtain for them and delivered them to the purchasers. What the 
prices were does not appear, but only that the general average was 
from 50 to 55 cents on the dollar of their face value. 

It does not appear that the board had any knowledge of the com- 
pany’s making any such disposition of any of said certificates. 


XIII. 


The whole number of square yards of wood pavement laid by 


th e company under said five contracts was 37,128, and the last audi- 


tor’s certificates received by the company on account of that work 
were dated January 24, 1874, after which date no further streets or 
parts of streets were designated for them to pave before the board 
ceased to exist, on the 20th of June, 1874, though the company re- 
peatedly called on said Shepherd, sometimes ‘in the ceaeeinie of 
other members of the board, to designate more; and the commis- 
sioners of the District of Columbia refused to allow any more wood 
pavement to be put down. 
XIV. 

On the 6th of January, 1875, the said Ballard Pavement Com- 
pany instituted in the supreme court of the District of Columbia a 
suit against said District, wherein, on the 22d of April, 1875, there 
was filed the following amended declaration : 


Amended Petition. 


WILLIAM W. BALLARD, TALMADGE E. Brown, & Epwarp L. MArRsH, 
Us. 


Tue District oF COLUMBIA. 
To the supreme court of the District of Columbia: 


The plaintiffs in foregoing-entitled cause claim there is due them 
from the said District of Columbia one hundred thousand dollars, 
and for cause of such claim set up and allege the following, to wit: 

That on or about the 10th day of Decembe Yr, A. D. 1872, 1 they, 
trading under the name and style of The Ballard Pavement C val 
pany, madé and completed a contract with the said District of 
lumbia whereby they became bound to pave certain streets with 
wood pavement and to excavate and do certain other work in the 
contract particularly set forth, and within the time and in the man- 
ner and for the considerations set forth and detailed in said con- 
tract, a copy of which is attached hereto as Exhibit A and made a 
part hereof, which said contract was lawfully made by the board of 
public works for and in behalf of the District of Columbia, and 
was properly authenticated by Charles S. Johnson, the assistant sec- 
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retary of the board of public works, who was duly authorized by 
the said board for and in its behalf, as well as for ‘the said District 
of Columbia, to accept and sign the said contract in the manner 
therein shown; that when the said contract was made and entered 
into as aforesaid there were ample and sufficient moneys appropri- 
ated to meet the expenditure contempiated under the said contract, 
and that by reason whereof the saia District of Columbia was 
bound to carry out the provisions of said contract and become lia- 
ble to the damages hereinafter stated. 
29 Plaintiffs allege that by virtue of this contract the District 
of Columbia became bound to designate the work from time 
to time as called for by plaintiffs, to pay for the same in cash as the 
work progressed, and in all things as therein stipulated to perform 
the covenants of this contract, as therein set forth; but plaintiffs 
allege that although they entered upon their part of the contract, 
provided the material with which to do the said work, and from 
shortly after the making of the contract hitherto they have been 
prepared and ready to do the said work according to their said con- 
tract, that they have repeatedly demanded the said work of the 
proper authorities representing the District, which authorities have 
at all times neglected and refused to designate the work, or any part 
thereof, under said contract, and have at all times neglecte d and 
refused to perora any part thereof, though often requested so to do 
by plaintiffs. 

Plaintiffs further allege that the Congress of the United States, in 
legislating for the District of Colum bla, passed an act, approve d on 
the 20th day of June, A. D. 1874, whereby the contract alluded to 
herein and kindred contracts made by the District of Columbia with 
divers na sundry parties were recognized, confirmed, and ratified, 
and e board of audit created for the purpose of auditing claims for 
the work to be done under said contracts, and provided the means 
for paying the same. 

Your petitioners further allege that they did, within the time pre- 
scribed in said act, file their claim for damages growing out of the 
breach of the District under said contract with the board of audit b, 
who failed, neglected, and refused to audit the same, or to take any 
of the steps provided in said act. 

Wherefore, and by reason of the allegations hereinbefore set fort! 
your petitioners allege that they have been greatly damaged, to w t 
in the sum of one hundred thousand dollars, and they ask judg- 
ment for that amount, with costs. : 

JOHN A..-GROW & CO., 
Att’ys for Pl aintiffs. 


The Exhibit A referred to in and made part of said declaration 
was the same letter signed “Chas. S. Johnson, ass’t secretary,” which 
is above set forth in finding IIL. 

To the said amended declaration the defendant filed a general 
demurrer, saying that the declaration was bad in substance ; and on 
said demurrer the said court, sitting in general term, on the Ist of 


>» ye 
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March, 1877, rendered the following judgment, and entered the 
same of record: 


Us. Pa At Law. No. 15494. 

Tue District oF CotumsiA, Def’t. ) 
id now again come here as well the plaintiff as the defendant, 
eir respective attorneys, and thereupon, after argument of the 
by Mr. Grow on behalf of the plaintiff, and the sul | 
said cause to the court, because it appears to the court that the « 
laration 1s bad ‘a substance, it is considered by the court that the 
demurrer thereto be,and the same is hereby, sustained, and that the 
plaintiff take en ecg by his suit,and that the de fendant go thereof 
without day and recover against t the » plaintiff the cost of its defense, 
to be taxed by the clerk, and have execution thereof. 

This judgment does not appear to have been reversed or set aside. 
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XV 


Before the board of audit, constituted by section 6 of the act of 
June 20, 1874, “ for the government of the District of Columbia and 
for other Sieg ” (18 Stat. L., 116), the Ballare 
pany, on the Ist of September, 1874, presented the following pe- 
tition 


» _ 
Nepean Lom- 


a) 


To the hon. board of audit for the District of Columbia 
allard aiiaaed Co. and file this-th 

audit under class 4 of the act of Congress of date June —, 1874, 
fixing the amount due them under said class 4 1n the bonds pro- 
vided for by said act at $75,000.00, and, for cause of such claim, set 
up and allege the following: That on the 10th day of Dec., 1872, 
they entered into a written contract with the board of public 

30 works for putting down 75,000 square yards of wood pave- 
1t within the said District, a copy of which 1s attached 

hereto as Exhibit A and made a part hereof; that said company 
entered upon the periormance of the work. and as early as the 8th 
day of ee 1873, purchased and procured all of the lumber, and 


| 
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in) the spring ana summer following pt renased the other materiais 


Comes now the B 


Mel 


1g 
oe for the fulfillment of this entire work; that as early as 
March, 1873, said company asked the board of public works to des- 
ignate the streets to be paved ; that after — delavs and very great 
damages had been sustained by your pe titioners under circumstances 


of peculiar hardshi Ips to your petitione I's, they were finally able to 
have designated under said contract 35,000 square yards, which was 
completed to the satisfaction of the board during the year 1873. 
This is all of the work the said company have been able to procure 
from the making of the contract to the present time, though at all 
times ready and prepared to do the same, and thoug! 
pretense has ever been made that your petitioners ha 
spect violated the contract on their part. Said company allege that 
they have been damaged by reason of all of said failures on the part of 
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the board of public works to comply with the terms of said agree- 
ment in the said sum of $75,000.00: all of which they are ready and 
prepared to establish by such evidence and proofs and at such time 
and place as this honorable board of audit shall require. 

And your petitioners will ever pray. 

Sept. & 1874. 

BALLARD PAVEMENT CO., 
117 Broadway, New York. 


Exhibit A referred to in this petition was the same letter signed 
“ Chas. S. Johnson, ass’t secretary,” which is above set forth in find- 
ing ITI. 
Upon the jacket wherein this petition and exhibit were inclosed 
this indorsement was made: 
OFFICE BOARD OF AUDIT, 
WASHINGTON, August 3, 1874. 


OE en i ay i 6)65¢) 
Class 4. LYVO. £27. 


Claims against the board of public works for which no evidence 
of indebtedness has been issued. 

Claims damages for breach of contract in the sum of $75,000. 

And on the opposite side of said jacket was written: 


The within claim against the board of public works has been ex- 
amined and not allowed. 


The board of audit kept a record of claims allowed and disal- 
lowed, in which appear the following: 
] 


See 6 Oe 
Record OF ( laums. f LUSS 4. 


ng Certifi- | 
VO of . 


Narr ahead - J} ‘lead , Disal- 
Date. Bes Name. Description of work. |cate num-! Claimed.} Allowed. . ae 
Ccialm. . “Are iowed. 
per. j 
187 
Aug. 3. 239 | Ballard Pavement Co.,..; Breach of contract..}............... TE Fo 75,000 


{ 


And the members of the board of audit reported said claim to 
Congress in a list of disallowed claims. 


XVI. 


nated more streets to be paved by the Ballard Pavement Company 
on the terms specified in the said five contracts and the company 

had paved them and had been paid therefor in cash the com- 
ol pany would have realized a profit thereon, but if the company 
| had received auditor’s certificates for the work and had sold 
them at 50 to 55 cents on their face value, as they did those re- 
ceived under said five contracts, then they would have lost money 
on any additional streets paved by them on those terms. 


f, after January 24,1874, the board of public works had desig- 


— one 
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XVII. 


June 20, 1874, the said William W. Ballard and Edward L. Marsh 
executed and delivered to the claimant the following instrument of 
transfer and assignment: 


This is to certify that the Ballard Pavement Co., composed of W. 
W. Ballard, T. E. Brown, and E. L. Marsh, have sustained great 
losses in consequence of the failure of the District of Columbia to 
perform its contracts with said company and pay said company its 
just dues, and that the debts of the company, some fifty thousand 
($50,000) dollars, have been paid in part and the remainder assumed 
by said Brown. Now, therefore, in consideration of the premises, the 
said Ballard and Marsh hereby assign, transfer, and set over unto 
the said Brown all of their interest, of whatever kind, in any of the 
assets, claims, contracts, suits brought and to be brought, claims for 
royalty and damages for infringements of patents, damages for 
breaches of contract, balances due for work and labor performed, 
differences between the market value of certificates received by said 
company and the face value thereof, and any and all other rights, 
equities, and causes of action against any and all parties whomso- 
ever. 

Dated, at Washington, D. C., this 20th day of June, A. D. 1874. 

W. W. BALLARD. 
EK. L. MARSH. 


Upon the foregoing facts the conclusion of yet is that the claim- 
ant’s petition be dismissed on the grounds set forth-in the following 


Opinion. 


Drake, Ch. J., delivered the opinion of the court : 

A rule of this Court requires the petition in any suit brought here 
to set forth a “plain, concise statement of the facts and circum- 
stances, free from argumentative and impertinent matter.” 

The petition in this case contains four counts, the first of which is 
complete i in itself, but the other three, the claimant says, are only 
different forms of statement of the same claim, and under either or 
all of them he only claims the one sum named in them. 

The first count proceeds upon a written contract alleged to have 
been entered into December 10, 1872, between the board of public 
works of the District of Columbia and the Ballard Pavement Com- 
pany for laying down wooden pavements, the only evidence of which 
contract disclosed by the findings is the following letter, written to 
that company by one Charles S. Johnson, a clerk of the board, who 


was styled assistant secretary : 
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BoARD oF PusLic Works, District or COLUMBIA, 
WASHINGTON, Dec’r 10th, 1872. 
The Ballard Pavement Co., Washington, D. C.: 

Your proposition of this date, as follows: “ The Ballard Pavement 
Co. hereby make proposals for the following work with accompany- 
ing conditions: We will put down preserved wood pavement as 
follows: The Ballard block, the Perry block, or the wedge-shape 
block, such as laid by Filbert & Taylor in this city, as the contract- 
ors may elect, either to stand five inches high, for three dollars and 
fifty cents per square yard; and we hereby ask for seventy-five thou- 
sand square yards, contractors to have during the vear 1873 within 

which to complete this work; the board not to stop the 
O2 work without a gross violation of the contract on the part of 

the contractors; the streets to be designated by the board at 
such times as the company shall be ready to commence work ; said 
work to be paid for as the same progresses. We also hereby apply 
for a separate and a further contract for so much of the grading, 
hauling, and filling as is not embraced in the contract for paving and 
for setting the curbing on the streets to be paved by us at board 
prices, subject to conditions of the paving contract,” is this day ac- 
cepted. 

By order of the board. 

CHAS. S. JOHNSON, 


Asst Secretary. 


This count alleges that “in pursuance of said contract and in part 
execution and performance thereof” the board designated nine dif- 
ferent pieces of work to be done by the company, all of which the 
company did to an aggregate amount of about 35,000 square yards, 
and were prepared and ready to do all the rest of the 75,000 square 
yards specified in their proposition, but the board failed and refused 
to designate any more work to be done by the company, whereby 
they were damaged in the sum of $100,000. 

The second, third, and fourth counts all refer to the work actually 
done by the company, for which they received certificates of the 
auditor of the board, stating amounts due the company, which cer- 
tificates the company sold at about 50 cents on the dollar, realizing 
therefrom only $69,784.923, and the claimant demands from the de- 
fendant the other half of the amount of the certificates on the follow- 
ing grounds: 1, that work was by the terms of the supposed con- 
tract to be paid for in cash as it progressed, and the board failed so 
to pay; 2, that by failing so to pay them and giving them auditor’s 
certificates the company became authorized to act as agent of the 
board, and on its behalf to sell the certificates at their market value, 
and the company did sell them on behalf of the board at 50 cents 
on the dollar of their face value; and, 3, that the company accepted 
the certificates as chattels and commodities at their market value, 
which was then 50 cents on the dollar, after realizing which from 
their sale there remained due to the company the other half of the 
aggregate sum, viz., $69,784.923. 
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‘or this sum the claimant sues alone, his copartners having trans- 
fe it to him all their interest in the claim. 
Having thus preliminarily stated the case as presented in the peti- 
tion we proceed to examine the case made by the facts. In regard 
to those facts we deem it proper to say that they have been found 
almost wholly on the wvlbanel the claimant and his former part- 
ners in the Ballard Pavement Company. If, therefore, their case 
has not been satisfactorily established the presumption is that they 
had not a very establishable case. 
| reat poin tin the case is whether the proposition made by 
pany to the board of public works, and which the letter of 
Johnson said had been “ accepted by order of the board,” constituted 
ract between the company and the board. 

Under some circumstances we can see that it might be pla 
if not forcibly contended that a written proposition sigt 

and made to the board, and by the board accepted ir 

ld meet the statutory requirement (16 Stat. L., 247, § 37). that 
contracts made by the board of public works shall be in writ 
g, and shall be signed by the parties making the same;” but that 


— 


pa 
a 
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Is by no means this case. 

The question here is whether the board did, in fact, accept the 
company’s proposition. If it did not then there is no foundation, 
in whole or in part, for the claimant’s case as stated in the 


33 The only fact found tending to prove such an acceptance 
is the letter of Johnson. What that document, standing by 
itself, might be held to establish is not a question before us, but 
it proves in connection with other facts found and with still 

lo hit be expected to appear in the case but are found 
not to nied in reference to which points we transcribe here this 
portion of finding [1] 

The journal of ‘said board does not show that said ee was 
ever before the board, nor does any acceptance thereof by the board 

pear, otherwise than by the statement of said letter; nor does it 
appear that said Johnson was authorized by said board to write 
said letter, unless it should be inferred from his being a clerk of the 
board and styled assistant secretary; nor does it appear that the 
board or any member of it, except Ale XA le R. She phe rd, either 
suw or knew of said letter before or on the mer 10th of December 
] 218 S nor can the origin q| props sition as dr awn up by the claimant 
and said Ballard be any whe ‘re found among the, papers or files of 
the board or of the District of Columbia, though searched for there ; 
nor Cc un aly COpy of said Johnson’s letter be found in the books or 
files of the board or of the said District, though searched for there, and 
though it was the practice of the board to kee ep press copies of the 
letters that went out of its office. 7 

Upon these facts we have no hesitation in concluding that the 
letter of Johnson was not authorized by the board, and therefore 
could have no effect in law to bind the board. 

Does this necessarily imply a charge against Johnson of having, 
without authority from any official quarter, written a letter stating 
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a falsehood? It might have that effect but for the facts set out in 
finding IV, as follows: 

In all the transactions hereinafter set forth connected with the 
matter of paving streets by the said company it does not appear that 
any member of the company was before the said board at any meet- 
ing thereof in relation to that work. Their intercourse in regard 
to it was almost wholly with said Alexander R. Shepherd. It took 
place sometimes at his store and sometimes at the office of the board. 
When it took place at his store it does not appear that any other 
member of the board was present; when it took place at the office 
of the board if other members of the board were present and any 
member of the company spoke to them about the matter of that work 
they would refer him to said Shepherd. When thecompany desired 
work to be designated for them to do they called on said Shepherd, 
supposing that whenever he said anything about the work in the 
District he represented the board of public works—was the mouth- 
piece of the board. 

The facts thus stated are found almost in the words of the 
claimant and the other members of the Ballard Pavement Com- 
pany, and they have historical value as well as an important bear- 
ing upon this case. They lead us irresistibly to the conclusion that 
this was one of the cases in which Alexander R. Shepherd was dealt 
with by outside parties on the supposition, if not conviction, that he 
was, for all practical purposes, the board of public works, as he prob- 
ably was to a great extent towards them, but more especially toward 
the employees in the office of the board. 

It is only just to Johnson to hold that he would not have written 
that letter without some official authorization which seemed to him 
sufficient. It does not explicitly appear who gave him authority or 
direction to write it, but it is certain that the board of public works 
did not give it. It is also certain that the findings do not disclose 
any other person than Shepherd to whom was conceded such au- 
thority in the business of the board as led it to be supposed that he 
was in effect the board itself. Such being the case, we have only to 
recur to the fact stated in finding II, that the claimant and Ballard 
had been in negotiation with Shepherd before they wrote the com- 
pany’s proposition, to be satisfied that it was he who authorized John- 
son to write the letter. 


o4 


If he did, then the point is whether the letter was legally 
binding on the board. This is-very much like the question 
that we passed on in the Neuchatel Paving Co.’s Case, 17 C. 


Cls. R., 386. There it was whether Shepherd’s agreements uttered 
in conversations bound that body, and we held that they did not. 
Here it is whether his verbal direction—for none in writing is 
shown—to Johnson to write the letter had the effect of making the 
letter the act of the board, and we are clear in holding that it did 


not. 


In no view that has seemed to us worthy of acceptance is the letter 
of Johnson of the least value to the claimant’s case, and we there- 


fore put it wholly aside, along with the proposition which it pur- 
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ported to answer. With them out of the case the whole claim of 
the first count for $100,000 damages falls to the ground. 

And yet it is one of the remarkable features of this case that the 
claimant rests his whole demand on that proposition, in the face of 
its being proved and found that no officer of the board ever recog- 
nized that proposition as a contract; that the engineer of the board 
refused to give the company any measurements of work unless there 
was a regular written contract signed by the board; that five of such 
contracts were entered into and signed by the board and the com- 
pany; that every yard of pavement laid by the company was laid 
under one or the other of those five contracts; that every engineer's 
certificate of measurement gave on its face the number of one of 
those contracts as that under which the work named in the certifi- 

vate had been done; that the company signed a receipt for every 
such certificate, and that upon those certificates the company re- 
ceived the auditor’s certificates, which they voluntarily sold in the 
market for about 50 cents on the dollar. 

Notwithstanding these indisputable facts the petition takes up 
the transactions under tliose five contracts and treats them as if they 
had occurred under the proposition of December 10, 1872. There 
is not the least justification for this attempt to shift the case from 
its true basis to a false one. If the company suffered the losses 
averred in the petition it was under the said five contracts and not 
at all in connection with that proposition, and therefore they could 
not possibly be recovered for under a petifion which relies wholly 
on that proposition and entirely ignores those contracts. 

Another and more remarkable feature of the case is, that while 
the petition avers that the company sold the auditor’s certificates at 
a loss of about one-half of their face value, the argument of claim- 
ant’s counsel at the trial proceeded wholly upon the assumption that 
the company had hypothecated the certificates, and because the 
board did not pay the company in cash as the work progressed they 
could not redeem the certificates, which thereby were lost to them. 
The facts as found furnish no ground for such a claim. We find 
that the company received the certificates merely as evidence of what 
was due them, and went into the market and sold them, and that 
there was no agreement between the company and the board as to 
what the company should do with the certificates, and that it does 
not appear that the board had any knowledge of what the com- 
pany did with them. This disposes ‘of the whole claim resting on 
the supposed hypothecation. It had nothing to do with the case 
stated in the petition, and now that the facts “have been judicially 
found it is plain that it has nothing to do with the real case pre- 

sented by those facts. 
30 The next matter to be disposed of is the plea of res adjudicata 

based on the action of the supreme court of the District of 
Columbia in a suit brought by William W. Ballard, Edward L. 
Marsh, and the claimant, as the Ballard Pavement Company, against 
the District to recover damages alleged to have been sustained by 
them under the said proposition and said Johnson’s letter, by reason 
that the proper authorities of the District had neglected and refused 
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to designate the work or any part thereof under the contract alleged 

to have been made by that letter, though often requested by the 
company so to do, whereby the company had sustained damage in 
the sum of $100,000. 

The defendant cemurred to the declaration in the supreme court 
of the District on the ground that it was bad in substance, which, 
we are advised, is the form of general demurrer in use in that court. 

This demurrer the court sustained and rendered a judgment, of 
which the following is the record entry : 

And now again come here, as well the plaintiff as the defendant, 
by their respective attorneys, and thereupon, after argument of the 
cause by Mr. Grow on behalf of the plaintiff and the submission of 
said cause to the court, because it appears to the court that the dec- 
laration is bad in substance, it is considered by the court that the 
demurrer thereto be, and the same is hereby, sustained, and that the 
plaintiff take nothing by his suit, and that the defendant go thereof 
without day and recover against the plaintiff the costs of its defense, 
to be taxed by the clerk, and have execution thereof. 

Is this judgment a bar to the present suit, so far as the cause of 
action in the first count is concerned ? 

The parties are not identical in person, but they are in interest. 
The only difference is that all the partners sued there, while here 
only one sues, he having become the assignee of the interest of his 
copartners. | 

The supposed contract is identical with that set up in the petition 
in this case, and the breach alleged is the same in kind, but not in 
degree, as that alleged in the first count of the petition. In the other 
court they sued for a total breach of the contract by the refusal to 
designate any work to be done under it, while here the refusal is 
averred to have extended to only 40,000 out of the 75,000 cubic 
yards specified in the paper of December 10,1872. If the judgment 
onthe demurrer would be a bar to a new suit for withholding the 
whole work it is a bar to a suit for withholding a part of the work. 
The question, then, is whether a judgment on demurrer is a bar to 
a subsequent action between the same parties for the same cause of 
action. 

On this point we need only refer to the language of the Supreme 
Court of the United States in Gould vs. Evansville & C. R. R. Co. 
(91 U.S. R., 526), where it was held: (1.) That a judgment rendered 
upon demurrer to the declaration or to a material pleading, setting 
forth the facts, is equally conclusive of: the matters confessed by the 
demurrer as a verdict finding the same facts would be, since the 
matters in controversy are established in the former case, as well as 

in the latter, by matter of record, and the rule is that facts thus es- 
tablished can never after be contested between the same parties or 
those in privity with them. (2.) That if judgment is rendered for 
the defendant on demurrer to the declaration or toa material plead- 
ing in chief, the plaintiff can never after maintain against the same 
defendant or his privies any similar or concurrent action for the 
same cause upon the same grounds as were disclosed in the first dec- 
laration, for the reason that the judgment upon such a demurrer de- 
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termines the merits of the cause, and a final judgment deciding the 
right must put an end to the dispute, else the litigation would be 
endless 
36 Guided by these views, we hold that the judgment of the 
supreme court of the District is a bar to the first count of the 
petition in this case. | 
Finally, the very claim set up in that count was, as stated in 
finding XV, presented to the board of audit and was by that board 
examined and disallowed. The act giving us jurisdiction of claims 
against the District of Columbia expressly declares “ that no el: Re 
shall be presented to or be considered by the Court of Claims und 
the provisions of this act which was rejected by the board of seaic 
(21 Stat. L., 284, ch. 243, § 8; 1 Suppl. Rev. Stat., 564.) In our 
opinion the defense might have thrown this case out of this Court 
under that provision alone; but it was, doubtless, better that the 
whole facts should be judicially found and the law upon them de- 
clared, so as to make a recorded finality of the matter. 
The judgment of the Court is that the claimant’s petition be 


dismissed. ¢ 
od Judgment. 


In the Court of Claims. 


TALMADGE E. Brown ) 
vs. » 145. 
Tue Disrricr oF CoLtumBra. } 


At a Court of Claims held in the city of Washington on the 14th 
day of April, A. D. 1884, judgment was ordered to be entered up as 
follows: 

The Court, upon due consideration of the premises, find in favor 
of the defendant, and do order, adjudge, and decree that the claim- 
ant’s petition be dismissed. 


38 Appea l. 
In the Court of Claims. 


TALMADGE E. Brown ) 
. \ = 
U. . No. 145. 
Tue Disrricr or CoLumBIA. } 


And now comes the claimant, by his attorneys, Messrs. C. C. Cole 
and Fillmore Beall, and moves the Court for the allowance of an 
appeal from the judgment rendered in the above-entiled cause on 
the 14th day of April to the Supreme Court of the United States. 

C. C. COLE, 
FILLMORE BEALL, 
Att’ ys J or Claimant. 

Allowed: 

4 D. DRAKE, C J. 
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COLUMBIA. 


y TALMADGE E. BROWN VS. THE DISTRICT OF 


ov Cerizficate. 


In the Court of Claims. 
TALMADGE EE. Brown 


Tue District or CoLuMBIA. § 


Archibald Hopkins, chief clerk of the Court of Claims, do 
hereby certify that the foregoing are true transcripts of the plead- 
ings in the above-entitled cause, of the findings of fact by the Court 
and the conclusion of law thereon, of the final judgment in the 
cause, and of the appeal allowed therein. 

[n testimony whereof I have hereunto set my hand and affixed 


the seal of said Court, at Washington, this 27th day of June, 1884. 


-CHIBALD HOPKINS, 
Chief Clerk Court of Claims. 


Endorsed on cover: Court of Claims. No. 224: Talmadge E. 
appellant, vs. The District of Columbia. Filed May 4, 1885. 
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TALMADGE E. BROWN VS. THE DISTRICT OF COLUMBIA. 


ov Certificate. 
[In the Court of Claims. 
TALMADGE FE. Brown ) 


" 


THE District or COLUMBIA. J} 
I, Archibald Hopkins, chief clerk of the Court of Claims, do 
hereby certify that the foregoing are true transcripts of the plead- 
ings in the above-entitled cause, of the findings of fact by the Court 
and the conclusion of law thereon, of the final judgment in the 
cause, and of the appeal allowed therein. 
[n testimony whereof I have hereunto set my hand and affixed 
the seal of said Court, at Washington, th 
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[Seal of Court of Claims | 
ARCHIBALD HOPKINS, 
Chief Clerk Court of Claims. 
Endorsed on cover: Court of Claims. 
Brown, appellant, vs. The 


27th day of June, 1884. 


No. 224. Talmadge E. 
District of Columbia. Filed May 4, 1885. 
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TALMADGE E. BROWN, Apfellant, ) 


ve Appeal from the Court of 
a in “ip i Thahg ? tea & ays an am ) ( laiims. 
PHE DISTRICT oF COLUMBIA. } oi 
ARGUMENT FOR APPELLANT. 
The plaintiff as partner in and assignee of the Ballard Pavement 


Company, sues to recover damages for breach of contract for paving, 
made by the defendant with said company, and also for unpaid bal- 
ance due for paving actually done. The Court of Claims dismissed 
the plaintift's petition, and he appeals to this court. See case re- 


ported in 19th Ct. of Claims 445. 


In December, 1872, the Ballard Pavement Company made a writ- 


fs 


ten proposal to the Board of Public Works to pave, upon certain con- 
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ditions, 75,000 square yards of pavement, and to docertain grading, 
2, this proposition, in its very language, 


etc. On December (0, 1872, t 
was accepted by the board, by letter of trat date, addressed to the 


Pavement Company, signed by the secretary of the hoard. 
Afterwards at several successive dates the board of public works 
designated certain streets whereon the plaintiff's ccmpany should do 


parts of the pavement contracted for. After the work was done 


under the several designations, the board required the pavement com- 
pany to sign certain other printed contracts before it would order 
the measurement of the work done under such designations, or order 


the issuance of certificates therefcr. Accordingly such authorized 


form of contract was signed, the same being in its terms like the 
proposition made to and accepted by the board, and alsu specifying 
the streets whereon the work was to be done, but was 'n no other- 
wise different from said proposal. So that the proposal and designa- 
tions of streets were in exact accord with the subsequent formal con- 
tracts, none of which were signed before much of the work was done 
under the designation, and some not until after the completion of 
such work. he Pavement Company did substantially one-half the 
paving contracted for by the proposition aforesaid and its acceptance, 
and were then refused permission to do any other work. The com- 
pany had provided material for doing all the 75,000 square yards, 
which material by reason of the refusal to permit the company to do 
the work was substantially lost to the company. Upon this branch 
of the appellant’s case we submit: 

1. That the contract sued upon, it being a formal proposition in 
writing, and an acceptance thereof in writing signed by the secre- 
tary of the board, whose authority to sign the same, is not denied. 
and whose genuine signature thereto is admitted, constitute a valid 
contract, binding upon the parties. See:— 

Moore & Boice vs. U. S., 1 Ct. of Claims, go. 
Adams vs. U. S., t Ct. of Claims, 192. 
Driscoll vs. U. S., 13 Ct. of Claims, 15-36-7. 
Garfielde vs. U. S., 11 Ct. of Claims, 332-592. 
Cobb vs. U. S., 7 Ct. of Claims, 473. 

Neale et. al. vs. U. S., 14 Ct. of Claims, 280. 


Garfielde vs. U. S., 93 U.S. Rep., 242. 
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and binding by reason of the fact that it was afterwards recognized 
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ing the streets whereon the work should be done, DV approving and 
accepting said work, and by the part performance of the contract 
on the part of the pavement company. The fact that the pavement 
company were required, before their work under their original con- 


~ 


tract would be measured or certificates issued to them therefor, to 


‘ , } “- rf . i = } ry 2a i in ¢ - is a . t ae 
sign more formal contracts like those which were signed Dy Con- 


tractors who originally contracted for a specific street, does not at 
all negative the idea of part performance. Such part performance 
wiade the contracts binding, and « ntitles the appellant to recover. 
See:—- 

Brown on Statute of Frauds, s. 447-448 and notes. 
Fremont on State of Frauds, s. 461-476. 
Lindsley on Statute of Frauds, s. 359-365. 
Danolds on Statute of Frauds, s. 65. 
Gibbons on Statute of F 


Neale et.al. vs. U. S., 14 Court of Ciaims, 250. 
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sufficient of itself, (which we deny,) yet it would become valid by 


reason of the recognition of such contracts and the ratification 


thereof by i; ongress:— 


Act of June 20, 1874, 18th Stat., p. 116 
Act of June 11, 1878, 20th Stat., 102. 

Act of June 16, 1880, 20th Stat., p. 256. 
Joint Resolution of Dec. 21, 1874. 18th Stat. 


, eer aS wT ay 2 : 
Nettzey vs. District of Columota, 19g Ct. of Ciaims. 


We submit that the multiplied negative findings of fact by the 
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court, which are remarkable efforts to create a bisis out of nothing, 
whereon to rest a denial of appellant’s claim, cannot be sufficient to 
defeat the basis of fact, wlereon it rests, under the affirmative facts 
found, and the authorities we have cited. 

4, 

The plaintiff sets up his cause of action in four counts; the first 
count being upon the coutract or proposition, and acceptance here- 
inbefore stated. The second count being for work done, and the 
averment that only one-half thereof had been paid for. The third 
count sets up the doing of the work, and the issuance of auditor’s 
certificates therefor, under such circumstances as constituted the 
company an agent for the district to dispose of the certificates at 
their value, which was fifty per cent of their face. The fourth count 
sets up the doing of the work, the issuance and delivery to the 
pavement company of auditor's certificates, which were chattels, 
and a commodity ouly, and which were worth fifty per cent of their 
face allowance. The court of claims found in its twelfth finding 
that “such certificates were in the city of Washington and elsewhere 
a recegnized comodity for sale with a value changing from time to 
time,’ but averaging about fifty per cent of their face value. 

By the supplemental contracts which were required to be issued 
before the board would authorize the measurement of the work 
done under the designations pursuant to the original contract, or 
authorize the issuance of auditor's certificates, it was expressly 
agreed that the pavement company “shall punctually pay the work- 
men who shall be employed by him (it) on work under this contract 
in cash current, and not in what is denominated store pay or orders; 
and that he will from time to time and as often as may be required 
by said party of the first part, furnish to said party satisfactory evi- 
dence that all persons who have done work or furnished materials 
have been paid as herein required” (Record, pp. 16-17). In order 
to make the payment thus required, these auditor’s certificates were 
sold on the market, the pavement company being otherwise unable 
to comply with its contract in the particular above quoted. Under 
the findings of fact, which are not numerous, and to which we call 
the at tention of the court in detail, we submit: 

1. That as a matter of law the receipt by the Ballard Pavement 


APPELLANT. + 


FOR 
Company of auditor’s certificates of indebtedness, under the cir- 
cumstanstances they were received as shown bythe findings of fact, 
were not payment, but merely the delivery of chattels or a com- 
modity to be accounted for by the pavement company at their 
reasonable market value, and the district was and is only entitled to 
credit for such value, or the amount which could have been realized 
therefor by the use of reasonable diligence. 

ballrd vs. Mandall, 2 McArthur 351. 

City of Memphis vs. Brown, 20 Wallace 289. 

Cowdrey vs. Vandenberg, 101 U. S., 572. 


Callanan vs, Brown, 31 lowa, 335 


2. Even if the District of Columbia has since said time paid said 
certificates in full of their face the same being non-negotiable instru- 
ments, such payment cannot confer any rights upon the district as 
against this appellant. 


Cowdrey vs. Vandenburg, 101 U.S., 572. 


"oa 


Ballard vs. Mandall,2 McArthur, 351. 
ES. 


The defendant, the District of Columbia, set up as one of its de- 
fenses a former adjudication. In support of this defense the district 
introduced in evidence a copy of the amended petition filed by the 
plaintiff and his partners, constituting the Ballard Pavement Company, 
in the supreme court of the District of Columbia. The district filed 
a general demurrer to the petition, which was sustained, and the 
petition dismissed. No further action in that court was ever had 
thereon (see fact 14, page 21). This defense is found bythe opinion 
in the court of claims, good and sufficient. 

It is not necessary forthe appellant to controvert the proposition 
whereon the opinion of Chief Justice Drake is manifestly founded, 
to-wit, that where a demurrer is sustained to a petition, and’ judg- 
ment is rendered thereon, tnat such decision upon demurrer consti- 
tutes ves. adjudicata as to the facts, wellor properly pleaded in said 
petition. We say we may well concede this rule of law, because 
here, in the petition in this case are two material, distinct and sub- 
stantive facts, alleged in addition to the allegations contained inthe 
petition in the supreme court of the District of Columbia, to-wit: 
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1. That the said original contract was afterwards recognized by 
both parties, and was in part performed by the plaintiff, and pay- 
ments thereunder made by the defendant. 2. That the contract 
had been ratified and confirmed ov the several acts and resolutions 
of congress referred to in the petition. 

If the supreme court of the District sustained the demurrer upon 
the ground as shown by the opinion in the Court of Claims in this 
case, to wit: that the original contract was not in such form as to 
constitute aformal written contract, then the additional fact averred 
in the petition in this case that said contract had been partly per- 
formed by both parties thereto, would be a complete answer to 
that deficiency; or ifit was assumed that there was no authority con- 
ferred upon the District by Congress to make such contract, the sub- 
sequent ratification thereof by Congress would make the same 
valid and binding, We need not refer to authorities, additional 


7 


to those hereinbefore cited, to vindicate this position. 
IV. 

Another defense specially pleaded and relied upon by the Dis- 
trict in the Court of Claims wasthat the claim whereon this action 
is founded was rejected by the board of audit (Fact 15, page 23). 

In this case, however, no evidence wasever introduced as tothe 
claim before the board of audit, for that board determined that 
since the claim presented to it by the Ballard Pavement Company 
was simply for damages for breach of contract in the sum of $75,- 
ooo, that the board of audit had no jurisdiction of it, and therefore 
did notallowit. It was not rezyected—that board simply did xot 
allow it. The Act of June 16, 1880, requires that in order to defeat 
the jurisdiction of the court of claims the board of audit must have 
rojected the claim presented. This was never done. This claim 
now sued upon is for payment of fifty per cent of the value of the 
work actually done, no part of which was ever paid, and also for 
damayes for failure to designate and award other work under the 
original contract, as to which latter claim the board of audit had no 
jurisdiction, and the other was not presented tothe board at all. 
This surely was not a rejection of the claim sued upon, within the 
meaning of the Act approved June 16, 1880. 


The claimant having shown a valid contract and offer to perform 
on his part, and shown both ability and readiness to perform the 
same, and a refusal on the part of the defendant to provide for and 
allow such a performance, is entitled to recover the difference 
between the contract price and what it would have cost the claimant 


to have performed the work, which 1S one dollar and hfty cents per 
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The proper measure of damages in cases of this kind is the differ- 
ence between the cost of doing the work and what the claimant was 
to receive for it, making reasonable deduction for the less. time 
engaged, and for release from the care, trouble, risk and responsi- 
bility attending a full execution of the contract. 

Speed vs. U. S., 7th Court of Claims 93. 

We submit to this court that the plaintiff in this case is entitled 
to recover damages for the full award and work under the original 
contract, and aiso the difference between th: amount of work 
actually done and not paid for in aie tones to ) wit, $139,569.85, one - 
half of which was paid in the “comms: odity ” Auditor's certificates, 
then of the value ot one-half thereof, ~ i due to the appellant 
for the work actually done the sum of $69,784.92}, for which, to- 
gether with the difference betwen the cost of laying the pavement 
and the contract aes the appellant should have jud; 

Respectfully Submitted, 
C.C. COLE, Des Moines, Iowa 
FILLMORE BEALL, Washington, D. C.. 
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FANNIE B. ALLEN VS. HENRY F. GILLETTE. 
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2,314 acres out of league granted to Elizabeth Johnson. 
<> ON é cé¢ ‘6 ' 2 
. 3.939 é‘ Wm. P rice. 
‘> rr ¢ s % i sy " Yn ) 
3,059 “ se Joseph Scott 
} 
rr] : am BP aa on tas ~ as — ] ++ 
ine foliowing tracts are in iyiel unt 
1028 acres out of the J. J. Blackman I agus 
‘> >¢) éé ts » . ] 
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9 n""5 rT ‘ 4 ner oral - 
ZUGd B. Laniei orant 
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1.oOoVU ( harles I eiaer 
I} 1] ao Tr (> } Bex , 7 7 
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1.476 acres granted to John Glove 
4 + i ‘ “ +} ° 
640 David Wynn 
60 David Jones 
v4 + | pe 
2 SV? Jacob Winfre 
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; a me } ial a : i ioc x eam CaP? . , Cie © 2 ae i 
prant ol 4 iecaVue aiso numbers Joi and Jd O} l‘oby script, 
amounting to 1,280 acres. 
ry} c oe “11 c | 4] Jj 
1 f1e foregoing bill of complai vith Exhibit A thereto annexed, 
J ‘ ~ 1, me) AS 4 | - ] ean 
i> endorsed : : ( h.. 1/95 | aALiLilit i 4 lall ¢ Henry i (v1liett Bill 
complaint. Filed Oct. 15. 1883 C. Dart. clerk. 
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S27 / stfu Iss) ; [ i 1 SS ) 
ED STATES OF AMERICA 
Circult CGoul Hifth Cireuit and Eastern District of Texas 
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-t. or whensoever the said court shall be there. to ig: a Make 
neXt, O! whensoever Le Sala Court SHvali bE there. tO answer a Dill 
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ind fifty dullars | 
Witness the ARTE Mot On R. Waite, Chief Justice of 

the Supreme Court of the U1 d States. and the seal of the ' 
uit court of the United States i the eastern dis rict of ‘Texas. 
ity of Galveston, this 16th d f teen hundred 
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FANNIE B. ALLEN VS.:HENRY F. GILLETT! 
Demurrer to bil f if (4, 1554 
‘Cita t €3 Urt Oo] t | 2 ly . [ [; ister 1) I ‘iY \ 
FANNIE B. A 
Henry F. Giri D co a 
Che demurrer of Henry F. ¢ bill of com 
piaint oO] Fannie b. A na ) LI ve Casi 
Chis defendant, by pro 310 knowledging 
all or any ot the Lvl he s i complal 1121 
A | bill to be true in su Wn m as the sal r 
——— Set forth and ~ neret nd f 
auses of demurrer shows 
‘That the said compl » and by her said bill 
made or stated such a case as d Oust to enti le he » all) 
ich discovery or relief or is th y sought and prayed fe fron 
or against the defendant. 

Seconds. That complaint is based on the non-distribution or non- 
partition of the estate of James Morgan until subsequent to the sal 
under said mortgage or trust deed to the Texas Banking and Insur 
ance Company, January, 1873, but no facts are shown in any rea 
sonable manner tending to show neglect or breach of duty in the 
executors or defendant thereby, or tending to explain or excuse the 
} 1 . , . ‘ . . - 
lack and neglect of said complainant and all others interested in 
said estate to demand and cause such distribution and partition o1 
to show that the same was not with th: approval ind a qules ence 
of all concerned. 

Thi rd. That complain ls — of th no! enderl Y Of account 
exhibit and giving intvemati of the condition of said estate, the 
property, etc., thereof, and ry the interest of said plain tt but that 
no allegations of any demand, request, or effort, in any manner, to 

obtain such information or all information desired on the pa 
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i4 FANNIE B. ALLEN VS. HENRY F. GILLETTE. ‘ 
judgment of the honorable court whether he shall be compelled to 
make any further or other answer to the said bill or any of the 
matters and things therein complained, and prays to be hence dis- 
missed with his reasonable costs in the bel half sustained. 

BALLINGER, MOTT & TERRY, 
Counsel for Defendant. 
We certify that, in our opinion, the foregoing demurrer is well 
founded in point of law. ~ 
BALLINGER, MOTT «& TERRY, 
(4 ounsel for Defendant. 
Endorsements: “Ch. No. 173. Fannie B. Allan vs. Henry F. 
Gillett. Demurrer to bill. Ballinger, Mott & Terry, counsel for de- 
fendant. Filed Jan’ry 7, 1884. C. Dart, clerk, by Geo. C. Rives, 
dep'ty.” 
Affidavit of M. F’. Mott. Filed Jan’ry 7, 1884. 
Circuit Court United States, Kastern District of Texas. In Equity. 
FANNIE B. ALLAN, Complainant, ) 
Us » No. Lio 
Henry F. Gruiert, Defendant. } 
a2 Now comes M. F. Mott, one of the attorneys of Henry F. 
aes 


} 


Gillett, the defendant in the above-entitled cause, and, being 
duly sworn, on oath says that the said defendant is not a resi 
lent of Galveston county; that he resides not far from Cedar Bayou, 
in Harris county, Texas. Deponent expected that the said defend- 
ant would this day be in the city of Galveston for. the purpose of 
swearing to a demurrer filed in this cause by deponent’s law firm, 
Ballinger, Mott & Terry, this 7th day of January, 1884, on behalf of 
the said defendant. 

That from some cause or causes, to deponent unknown, the said 
defendant has failed to reach the said city of Sehraaion up to this 
hour, viz., twenty minutes before six o’clock of said day, and depo- 
nent now has no reason to suppose that he will reach here before 
twelve o’clock to-night. 

Deponent further says that he has read said demurrer and is 
familiar with it, and that it is not interposed for delay. 

M. F. MOTT, 
Att'y for Defendant. — 


The foregoing affidavit on the reverse hereof was subscribed by 
M. F. =? in my presence and was then sworn to before me thi 


vilisS 


7th day f January, A. D. 1884 
[SE ie GEO..C. RIVES, 
Commissioner U. S. Circ’t Court EB. D. Texus 
33 Endorsements: “Ch., 173. Fannie B. Allan vs. H. F. Gil- 
lett. Affidavit of M. F. Mott. Filed Jan’y 7,1884. C. Dart, 
clerk, by W. L. Hanscom, dep’t.” e 
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Henry F. Girvert. J 


; ly ] 7 ] 
- : Dpil¢ cation icave is 8 VO! iil] A nant L¢ ni! lh allie nde 
4 
r) 
[> Ess. ; 2: | 
Amend I b a f V i i LOo4 
he Cireuit ( f the United Stat the Eastern District of 
: WIT | OULL O Lit i j va Uf LOT Uli 4AD UC id Psur ict } 
, ' 
Texas, at Galveston. In Equity 
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i tN \ i>. \ TJ \ i 
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, R 4 . 
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~ A | wal 7 1] , . +] ; : a 
nen ME hi to O1i Ui yilit ‘ f iil Lilis UdadUusd made Dufr- 
oe : ] r ; om } 1. , 5 
uant to an order orf court entered on the — day ol Mareh 
ih #ha 4 ar PF ~ id . } , ; 
LOO t. with tne consent of defendants counse! 
: se ‘rranh &rd ] rat 13 rs 
A Oot i} paragraph old iT) Li iti Lii¢ O] = ic paragraph, altel 
- a } 4 . * 
:' ee ane \ — 
he word will,” insert the ollo Ing i CO] of which said will 
| ba / 7 ‘ | aq ‘ id yy « r] ft ] ] . ° 
is nereto attacnead and made a part i this bd ll. Lilie Same be lng 


marked ‘ Exhibit B.’” 
Second. At the end of para 


ae <2 oe ee 

th add the following: “That at 
the time said deed of trust was executed auieeale s Was very 
 F, 1} Ww at 3 id. and rahi . } QO tf a. le] 4 thy, 
he sg, ca OLY inex perience and reiled 1n the matter solely on the 
advice of the said Gillett, her husband being a man of weak ment: al 
powers and being also wholly under the influence of the said Gil 

: ! ‘adores! 

and | that t, acting entirely on his advice and suggestions and re 
lis promises, she consented to the execution of the deed of tri 


san. In the 16th paragraph, just before 
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the prayer for Fene we 
and special relief to which she may show herself entitle d, and after 
he h words “said | | 

ollow1 


~ . 93 “1 } <r f > , is " : . ve " 1 Jee ia } 
ands” in the next preceeaing sentence, insert the 
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J 4 ° 
ind since complainant may be unable to redeem her sai 
est in said estate & lands, by paying to defendant the sum of 
36 money to which he may be entitled withi 


in such ances 9 
time as the court may determine ina | 
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be provided in the decree which mav be rendered in this eause that 
’ F : ; Es ‘ . . ae ks. | } a 
special master, to be named in said decree, shall proceed to sell in 
potent 68 ake rar for so mucn ol said es as eel! be 


an 
necessary to satisfy the claim of the said Gillett, and 
lett be decreed to reconvey to your orato | 


if any, not sold by said master. 


BRADY & RING, 


¥ Je ~ eo ‘3 -_ ; : f 
Solicitors jor Complainant. 
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them in equal shares I will —— and bequeath all my estate & 
Seapeeal: both real and personal, wherever the same may be, after 


| just debts against my estate and expenses accruing in the settle- 
ent thereof shall have been paid and discharged. 


6th. I hereby constitute 9 appoint George Ball, of [ Galveston 
county, and o F. Gillette, of Harris, both of the St es of te as 
} 


aud Mr. Wm. N. H. Smith, of M irfreesborou oh, North Carolina the 
recutors of this my last will | testament (and tO sualify itive! 


Demerner ant 

‘ ae 

> woe 
~ 


i . 5 . ‘ ey 77 > : aa ’ a > -- | 4 cy ’ \ , ee . : in | Cc’ vl «> > ‘ 
DD na). wit th power, jointly or elther two of them,to do all such acts 


{ 
and things, to sell any property necessary for the liquidation 
Sty, of debts, and to take all 
necessary or expedient in the discharge or execution of the 
trust hereby reposed in them, and in payment an 1d 1 discharge of all 


Tne p rovis ions An d bequests I er 


Suchi Steps and measures aS May Ve 


rein contained. and in the admunistra- 
ion o ‘the estat eand property devised and Seed, O1 DY Virtue OI this 
« i a/ 
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testament ; and, finally, it IS MY special aesire 


power 


] ’ = * = as co 
bLnat wnenp this In} ast 


Willi and testament shall have peen proven and recorded andan lvenh- 
¢ —s a > ] ‘ . : . 4 {° _ ¥ co * va’ sal ] _— > ‘ ? » 
tory and gC Ol mv eé bahia recoraed 1n the = court 
neither such court nor any the r shall have anything further to do 


with the se taco aber of ute estate, but my said executors, toes 
Ball, H. F. Gillette, and W. H. N. Smith, or any two of them who 
shall qualify and act, shall have full control of my estate under the 
will without accountabi ility to any judge or court further than 
before expressed by the will 
In testimony whereof I have hereunto signe my Fegracnagnon affixed 
ny seal, using scroll for seal, this the 18th day Ji ily, one thou- 
sand eight hundred and sixty-five 
J. MORGAN. [sEAt.] 
Witnesses : ; 
CHRISTOPHER ROBINSON 
ASHBEL SMITH. 
WM. SYMKINS. 


‘ 


4U Copiciu.—I further wiil & bequeath that no part of the 


i 
tract or parcel O1 Prounda known as the Ora inge Grove, con- 
taining sixty acres, 1s ever to be sold, as it contains the graveyard 


J. MORGAN. [seat] 


ASHBEL SMITH. 
WM. SYMKINS. 


Filed April 2nd, 1866 | 
STERLING FISHER, Clerk. 


Proof of Wail. 


Personally appeared in open court Ashbel Smith, of Harris county, 
one of the subscribing witnesses to the instrument to the instrument 
filed as the last will of James Morgan, deceased, and, being duly 
sworn, on oath says that he was personelly acquainted with the said 


James Morgan, deceased, and that he recognizes the instrument now 
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Witness my hand and seal of office this 29th day of February, A. 


5 


[ SE. me A, BRICKSON. C GC CG. 
| By LAWRENCE L. COHEN, Deputy. 


, a 


Endorsements: Ch., 178. Fanny B. Allan vs. H. F. Gillett. 
te Amendment to bill of complaint. Miled March 11, LSS4. 


y 


C. Dart, clerk. 


94) > . TT] ; < ¥ ; £4 } 
De j = Ls MUTT i } / Je iM y ra SUDNLIILE. 


rom Minutes. Mare ? ‘iv rm. Mareh ed LSS4. 


NN] D 4 ; 
4 1 P76) 
{ ide 
H. H. Gi 
} be, } 
This day — th part LO tp ! Lnelr al rnevs. and there 
} P ] 


‘ , . . ’ } } a 4] 
Upon Came On to be heard the defendants demurrer to the comp! 
| 
’ . . ° : } ’ rf i] " 
AWLS bill, and the same, dDelnbg? argued DY counsel detrore the court, 
; 
were submitted. 


Def’t's Demurrer Overruled 
Krom the Minutes, March Term, March 15, 1854. 


FANNIE B. ALLAN } 
v. Ch., 173. 
Henry F. Ginverre. } 


F Oi se j a “ . a6 " i] . . “- ’ P | _ — a : . 3 98 : % : ] 
On this day again came the parties to this sult, Dy thei Counsel, 


f the defendant to the complainant’s 


and complainant at a former day of this term and submitted to the 
court for its consideration, and the court having now duly considered 
the said demurrer and being fully advised, it is considered and or- 
dered by the court that the said demurrer be overruled. 

lt is further ordered that defendant have until the rule day in May, 
1884, in which to file his answer. 


14 Def’ t's Answer. iled May ol, 1884. 


[In the Circuit Court of the United States, Eastern District of Texas. 
In Equity. 


Between Fanyy B. ALLAN, Complainant, 
and 
Henry F. Ginvetre, Defendant. 


f 


Che answer of Henry F. Gillette, defendant, to the bill of complaint 
of Fanny B. Allan, complainant. 


This defendant, now and at all times hereafter, saving and reserv- 
ing to himself all manner of benefit and advantage of exception to 
the many errors and insufficiencies in the complainant’s said bill of 
complaint contained, for answer thereunto or untoso much and such 
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of his death to over twenty thousand dollars; that no part of 
his estate yielded any beyond a nominal amount of revenue; that it 
isted almost entirely of wild lands in different counties in ihe 


CONSIS 
State, and principally in localities where lands were of the lowest value 
and least in demand, considerable part of said lands being in dis- 
pute as to the title also. This defendant had been long and inti- 

rately known to the said James Morgan, and resided, a neighbor 
to said Morgan, in the county of Harris, more than thirty-five miles 
distant from Houston, the county seat, and about forty iniles from 
Galveston; was a man of small means, without capital; not given 
to trade, much less speculation; living in a frugal and plain man- 
ner, his life having been mainly devoted to teaching school, and at 
the time and having since continued in charge of an asylum for or- 
phans of deceased soldiers, maintained principally up to 1878 by 
ppeals for aid to them and his personal management 


} 
m: 


: 


his personal a 
of the institution. 

That his utmost attention, diligence, and zea! were at once and 
continuously and unremittingly devoted to the business of said 

| estate. If the indebtedness had been attempted to be paid by 
48 any public sale of lands of the estate at any time prior to the 

dute mentioned, June 135, 1872, or to a much later date, with 
every means of publicity in the power of the executors, the entire 
estate would have been insufficient therefor. The condition of this 
State following disastrous civil war, with general fitancial disturb- 
ance and eubarrassment, culminating in the panic of 18738, are 
public facts. Sale of lands in the locality of the lands of the estate in 
considerable quantity was impossible except at mere sacrifice ; sale 
could only be made at approximate estimate of intrinsic value 
when a purchaser could be found needing the land, and generally 
in small tracts to poor persons buying for a home, requiring credit. 

This defendant had the best correspondent bis knowledge or in- 
formation enabled him to obtain in each county in which land of 
the estate was situated, with instructions to do all in their power to 
effect arrangements for sale of said lands at reasonable prices, au- 
thorizing agreements therefor In tracts to suit purchasers and with 
liberal credit in order to make sales. 

At the same time defendant employed his utmost exertions to 
induce the creditors of the estate to accept their pay in lands of the 
estate, and arrangements to that effect were made in a number of 

instanees, greatly to the relief and aid of the estate, the same 
49 being through the active personal solicitation of the de- 
fendant. 

This defendant annexes as Exhibit Number 1 to his answer, a 
schedule of the indebtedness of the estate of said James Morgan, ex- 
cept taxes, &c., and as Exhibit Number 2 a schedule of the sales of 
property of the estate made by the executors, and as Exhibit Num- 
ber 3 a schedule of payments and advances made to the mother of 
the complainant and her children, and as Exhibit No. 4 a certified 
copy of the decree of the district court of Harris county in settlement 
of the said estate with the parties entitled thereto, and as Exhibit 
No. 5 a certified copy of the final decree of partition made of the 
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estate of said James Morgan among his heirs and claimants thereto, 
all of which are referred to and made parts of this answer as show- 
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ing tf 


the matters therein contained without special statement thereof 
herein. 
Defendant further says that subsequent to the date of said parti- 
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What is meantin the said bill by “tender” and “tenderly” de- 


fendant does not precisely know and does not answer thereto. 
To the seventh paragraph or clause in said bill woes defendant 
answers that he admits ya are inant’s marriage to | Harry L. 
Allan, as stated, and that said Allan was deneudnaiyce on 
clerk, &e., but was pebveventenst ‘and experienced therefor. 
answer as to the thoughts or e xpectation s of said complainant with 
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respect to the eee of said estate; that the complainant 
well knew the condition of said estate as to the large amount of In- 


~ rabecani thereof ind the nature of the property and resources for 

3 payme : that she also well knew, as the fis were, the anxious 
offort ts of this ; defendant to provide f or the payment of the indebted- 
ness to the very best advantage, not to sacri | | 
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52 the estate, but to preserve them to the utmost extent possible 


for devisees. | 

She was also informed ~ knew and had full means of knowing 
the unsaleableness of the lands of the estate as a resource for the 
payment of its debts or as a resource to raise money upon. All the 
allegations that said Harry L. Allan became unfortunate in business 
or was unable to obtain employment to meet his family expenses, or 
was afflicted or affected with sore eyes to the extent alle ced, if true, 
were unknown to this defendant, but defendant does not believe 
them to be true, and on his best information and belief he denies 
the same to betrue. Defendant further says that the Santi state- 
ments in said bill that about the 13th June, 1872, complainant, in 
company with her said husband or either of them, called on this 
defendant and then and there requested or entreated defendant to 
let said complainant have her portion of said estate or to arrange in 
some way to make the same available, so as to relieve ee 
and her husband from pressing wants of themselves and family, « 
that this defendant suggested or advised that they could obtain 
money on her said interest by mortgaging said interest in said es- 
tate, or profferred his assistance to negotiate as stated, or in any 

other manner or for that purpose did assist them to get the 

D3 Bi: inking & Insurance Company of Galveston to discount the 

joint note of complainant and husband for the sum of twelve 

hundred dollars or any other sum, are each and all wh olly untrue 

and unfounded, and this defendant denies each and all of said state- 
ments in whole and in every part. 

And this defendant further says that so far as he ever knew or 
heard or believes to be true the said complainant and her children 
were reasonably well and adequately supported by her husband, 
whose salary was sufficient therefor, with the aid from his family, 
and this defendant at no time received any information from com- 
lainant or her husband to the effect that their family necessities com- 
pelled them or her to make her said interest in the estate “avail- 
able” for their support, or to raise money on the same for such 

a ose; on the contrary, defendant believes from all information 

» had that they were getting along in comfort, and so far as de- 
fe ndant had communication with complainant, or her husband, or 

ith any of the other devisees, or those representing them, 1t was to 
encourage them to rely that the largest amount which was possible 
would be preserved of the lands of said estate for their benefit after 

payment of its debts in the most prudent manner, and that 
o4 by appreciation of the lands their respective interests would 

be of substantial value to them. Defendant understood and 
believed that the younger children resided in Kentucky with rela- 
tives able and disposed to provide for them, in addition to such 
advances as were made by the estate under defendant’s management, 
and defendant was influenced solely by what he believed the true 
and best interests of the devisees of ‘aaa Morgan and the most bene- 
ficial performance of his duties to them. | 

All the statements in said bill of a negotiation for a loan, mort- 
gage, or trust deed of or "pon the interest of complainant in said 
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of her said interest under said mortgage or deed of trust, or that 
defendant did thereby or in any manner whatever induce complain- 
ant to believe that there would be no danger of her interest 
57 being sold to pay said mortgage. Each and all of said alle- 
gations are wholly untrue and unfounded; and this defend- 
ant repeats that he was entirely vunncietaie of the execution of said 
note, mortgage, and trust deed, and of any and all negotiations with 
reference thereto, and had no connection or privity therewith or 
with said company or said sorapia inant or her said husband. This 
defendant also expressly denies that at the time when said negotia- 
tions are alleged to have taken place that defendant was familiar 
vith the financial necessities of inesliiaent and her family or with 
the poor business capacity of her said husband, as said necessities 
and capacity are stated and alleged in the bill. Defendant was not 
aware of any condition on their part a the raising of said 
money or of making said mortgage, or that they were unable to get 
along, with proper prudence on ae: ee: without a resort to the 
availability of or security upon her interest in said land. 

‘And defendant, on his best information and belief, now states that 
no such condition did, in fact, exist. 

The statement in the bill that 7f complainant had believed that 
defendant would have failed to protect her interest, as defendant led 
her to believe, as stated in said bill, is wholly untrue and is denied, 

this defendant again denying each and every statement in 
58 _ the bill attributing to him any conversation or action with 

complainant, her husband, or said company in any manner 
leading to or connected with said loan, mortgage, or trust deed. 
This defendant further, on his best and utmost remembrance and 
belief, denies the truth of the statement in said bill that about a 
month after she had signed said mortgage or deed of trust this de- 
fendant informed her by letter that he was sorry she had made said 
mortgage and the further recitals of said alleged letter: and this de- 
fendant, in like manner, denies such communication. by letter or 
otherwise, to complainant at any time-as stated in said bill or in 
any manner upon the subject therein sitnasal 

The statements in said bill of defendant’s refusing and failing to 
pay said note and permitting sald mortgage to be foree ‘losed by sale 
thereunder, connected, as they are, \ ‘ith said statements of the action 
of defendant in the negotiation of said loan and mortgage, and the 
expectation thereon that defendant would prevent said sale, are 
wholly untrue and without any foundation, and are wholly denied. 

Defendant admits that he became the purchaser at said sale, as 
will be hereinafter more fully set forth. 

To the ninth paragraph or clause in said bill this defendant 
og answers that the date of letters testamentary to the executors 
of said Morgan was ——, 1866; that said note to said Texas 

sanking and Insurance ( vompany matured Dec. 18, 1872. 

The amount of property belonging to said estate disposed of to the 
latter date by the executors is fully shown in exhibit hereto marked 
No. 2. Defendant denies that none of the proceeds of said property 
had been paid to complainant, or that she had not received any of 


FANNIE B. ALLEN VS. HENRY F. GILLETTE. 20 


the benefits of said estate; on the contrary, payments had been made 
to her as shown in said Exhibit No. 3. 


Defendant also denies the statement in said bill as to ayments to 


complainant’s mother and the other children, but, on the contrarv, 
shows that a had been. made, which are likewise set forth 
in said Exhibit Number 38. 

Defendant further says that as to the statement in said bill that 
the executors well knew said other children had no other means for 


their support and maintenance except what was coming to them 
from their said grandf ither’s est; ite. then 1n the hands of said execu- 
tors, until said estate was part ie, the macts are that detendant 


was Informed and believes and avers the truth to be that said elhil- 
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dren resided with and were in the eare of their relatives in the State 


{° ‘ > “9 _ ] : i om _ — , J ; 7 
Ol Kentucky. possessed both ol Lhe means and GISposition LO 


6U provide for the support, maintenance, and education of said 

children, with such amount of aid therefor as was remitted 
by this defendant, without insisting on or desiring further means 
for said children to be raised by sales of the lands of said estate, but 
preferring that debt should be paid in the most prudent manner 


and the interest of the children preserved, with a view to its appre- 
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This defendant admits it to be true that a decree appointing com- 
missioners to make nit 0d of said estate was rendered April 20 
1877, and a decree confirming the re port of said commissioners and 
making said partition among the devisees under said will, or the 
purchasers ag owners of their interests, respec tively, was entered 


Dee’r 10, 1877, y the district court ol Ha — county, ‘Texas, in a 

suit brou “ therein by C. C. Lewis ’r 28, 1875, said Lewis 
6] having been the alain oh + the meen in said estate of 

Charles W. :. Morgat », OHE of the devisees 1D) sald will, and 
said sult having been brought against the sald executors and against 
all the devisees in said will except the complainant herein, this de- 
endant having been alleged in said petition to be the purchaser of 


a ee “on 


i 
her share and interest in sald estate. 
As to the statement in said bil! in said paragraph that sal 
utors nor either of them, during the period therein specified, made 
any cai whatever to any of said devisees under said bill as 
to the value or condition of said estate or in what Way the same 
| : 
| 
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was being by them administered, this defendant denies th 
thereof; on the contrary, he says that at various times prior to 
the date of said loan by complainant and her husband: from 
said company, commencing soon after the marriage of said com- 
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plainant, but at what particular dates he is unable to state, he 
gave to said complainant and to her: husband as full and fai 


nee cn etiindhe 


aad. ae 


ie 


FANNIE B. ALLEN VS. HENRY F. GILLETTI 


statements as he was able to do of me condition of said estate, the 
amount and value of its property, the amount of debts against 1t, the 
payments made, and the course and \ iew of the executors with re- 
spect to payment of the acca defendant in all such con-’ 
versations encouraged complainant to nope that by holding 

62 on to her interest in said estate it would become of substan- 
tial valueto her. At no time was defendant informed by com- 
inant or her husband that their situation compelled them to 
obtain money for or on said interest, or that 1t was their intention 


ee pte 


or wish so to do, or that they or either of them dissented from or 
compl: ined of the course of the executors in the administration of 


: : } . + 4 .% ‘ hy «6d? ‘ — ? : . o—- 
Salad € state, or — It OLNeCrTWISe Lnall as judicious and fol the 
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Bo 8 ; me ee ' 
best interests of the qaevisees: and defendant nost POSIUI VE iy states 
that h rar fa { ancewer friiluy and frankly al] ananiriec hy 
that he never failed to answel Maiiy alld irankly ali enquiries by 


either complainant or her husband respecting any and every matter 
connected with said estate or the action of the executors; that he 
never had the slightest purpose or thought of any concealment from 
the m or elther of them in regard to any matter connected with said 


, 


He says further that the other devisees of said estate resided in 
Kent icky ; that none of them,so far as he ever heard or believes, 
had any lawful guardian; that they became of lawful age subse- 
quent to the said complainant, who was the oldest of them, but at 
what particular dates defendant is unable to set forth, prior to 
which there Was ho capacity by them LO convey their lands: that 

the correspondence in regard to the condition of said estate 
63 and the action of the executors was mainly with relatives 


ing care of them; that the same was as full, as defendant 
supposed, of any Interest or importance for all proper information 
res servo, Jaosend interests ; ans lefendant is positive in the statement 
that there was never any failure on his part to answer fully and 
ir aaa ill enquiries by any of said devisees or any relative for them 
In any matter In regard to said « 
As to the statement in said bill and in said paragraph of the fail- 
ure to account to complainant for her interest in said estate or to in 
any way in iform her ¢ yf Lone probable valu 1e of the Same, or vive her 
any other information as would enable her to understand the 
amount and value of her said interest, defendant says that he does 
not know the in rte litended to be given therein to the term “ ac- 
count.” ‘The estate left b Morgan—the lands owned by him— 
were well known to said complainant, and were shown by the public 
records of the inventory in Harris county. Whilst defendant can- 
not say that he ever laid before complainant or her husband a 
schedule of said lands or of the nee of the estate or of all the par- 
ticular transactions therein, the general amount of said lands 
heir location he is certain were known to complainant and her 
usband; also the general indebteduess of the estate and the pay- 
ments made and modes of such payment ; and were subjects 
64 of conversation between them, and their information was as 
special and particular as was at any time desired, or that de- 
fendant supposed of any benefit or utility to them ;. and, in particu- 
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favorably or injuriously influence or affect the interest of said com- 
plainant and her said husband or either of them. 

Defendant further says that a fair and full recital of the circum- 
stances of his purchase of said interest is as follows: 

That he was entirely ignorant of the borrowing of said money by 
complainant and her husband or of any mortgage of or trust deed 
upon their interest in said lands until a very short time prior to the 
sale under said trust deed he read the advertisement of the sale to 

be made of said lands by the trustee in a newspaper, the 
67 Galveston News, as he now remembers. This occurred in 
Harris county. 
Not only had he had no connexion with said loan or trust 


H 


} , } 2 . “ — > 

deed, but he was absolutely ignorant thereof until he saw the ad- 
vertisement for the sale as above stated. Defendant came to Gal- 
veston at once, and not more than two days preceding the day of 


—— 
Saie. 


The complainant, as he now remembers and believes, was sick and 


confined to her bed. 

He’saw her husband and expressed his astonishment at the fact 
of said trust deed, telling how he became awareof it. Said H. L. 
Allan replied that he had not desired to borrow the money and make 
said trust deed, but had yielded to his wife’s importunities, as she de- 
sired to make a trip, and that it was an improvident act on their 
part. 

Defendant enquired as to said Allan’s means of paying the note 
and preventing the sale, and Allan stated that sale was inevitable ; 
that the note could not be paid. 

Defendant enquired if Mrs. Allan’s relatives had been informed 
and appealed to, and he replied they had, but in vain. Defendant 
enquired if he had tried to find some one who would buy in the 
land or give a better price than it was mortgaged for, and he replied 
that he had done all he could to obtain extension of the loan and to 

find a purchaser for the lands who would give more for them 
68 thantheamount for which they had to besold, but withoutany 

success. Said Allan stated that they had no alternative but 
to permit-the sale for whatever the lands would bring, and supposed 
the banking company, the creditor, would make them bring the 
debt. 

Defendant then saw Mr. Kimball, the officer of the bank he un- 
derstood had charge of the matter, so as to learn the exact situation, 
and hoping to be able to aid in something favorable to complainant 
and her husband, but was informed by said Kimball that the sale 
would certainly take place unless the money was paid; that the 
bank would give no more for the lands than its debts and didn’t 
want them at that amount. 

Defendant then went to Mr. George Ball, his coexecutor, who was 
aman of wealth, and stated to him the facts, suggesting the pur- 
chase of said interest by said Ball, the motives assigned therefor 
being that if the bank purchased it might coerce the executors into 
a sale of the lands for payment of the remaining debts in a manner 
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to injure the interest of the devisees of the testator whose interest 
was the object defendant. had labored to secure. 

This defendant was a poor man, living with constant industry 

and with strict economy. The thought of the purchase on 
69 his own account had not even suggeste ed itself to him, because 

he was wholly without the means therefor and had never at 
tempted a speculation by the purchase of property for resale in his 
life. 

The said Ball declined on the ground that he had little confidence 
in investments in lands so situated, and that it would not prove 
profitable. Defendant argued with him that he would not lose 
money, but by waiting until lands ee he would be repaid 
The said Ball then surprised defendant with the offer to lend him 
the 1 money to make the purchase, stating that he united in « | 
ant’s apprehension that purchase by the bank might prove preju 
dicial to the interests of the other heirs, and that he would wait on 
defendant He payment until the lands could be sold favorably. 
Defendant had the utmost confidence in the kindness and well 
meaning of said Ball, and under these circumstances made up 
mind to attend said sale and bid the amount of the debt and ex- 
penses of the sale, borrowing the entire money therefor from said 
Ball and another party. 

Defendant, prior to said sale,saw said Allan, the husband of the com- 
plainant, and on hearing from him again that they could do nothing 
except to permit the sale to proceed for whatever the lands would 

bring, defendant informed said Allan of what had transpired 
70 with said Ball and of the said conclusion on the part of the de- 

fendant, at which said Allan expressed his satisfaction at the 
prospect that defendant might become the purchaser instead of said 
banking company, as said Allan had supposed would be the case. 

No objection whatever was suggested by said Allan to purchase 
by this defendant. 

No complaint was in any manner made by him of any action or 
omission by defendant connected with the administration of said 
estate or the sale of the interest of said — “inant. 

No request or suggestion was made by him as to anything that 
defendant was or had ever been expected to do or could do to pre- 
vent said sale or be of aid or service to them. 

And defendant says that it was utterly out of his power to pre- 
vent said sale or to have caused any larger or better price to have 
been bid or obtained for said interest of complainant. He says that 
but for his presence as a bidder he believes that the banking com- 
pany, creditor, would have bought in the trust property at less than 
the amount of the debt, leaving a part of the debt still due and unpaid 
by complainant and her said husband. The said Henry L. Allan was 
present at said sale and heard and was fully aware of.the bid by 

this defendant and defendant's purchase of said property, and 
71 knew that the same was a purchase by. defendant in his own 
personal right and for his own benefit and without any trust 
for or liability to complainant, and made no dissent thereto in any 
manner, but expressed satisfaction that defendant became such pur- 
chaser. 
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do the eleventh paragraph or clause in said bill defendant an- 
swers that he denies that shortly after the purchase of said interest 


Si ud | sale by this defendant, to wit, about the month of April or 


at 
ae. 873, or at anv other time. the compl: inant applied to defend- 
ant to ‘sid aes said interest. pu ircha: as atoresald. by paying him 


the amount of sald pure shase and Interest. 

rp} > oil { nd hat — j j — Bs 2 . 1] is wh< 17 
LHS aeren¢ ant i Lnat sald SvaAvCILICLIt bili Baill Vill is W 11) 
hout any foundation in fact. 
He denies the statement ltl Sal Daragrapty) YLTVINe 
is , + } ] ave > } 7. ‘ ; . }< + " . +4 . A = 5 
Teasons iol the alleged reiusal. DeECaUuse sald application QO] reiusal 

. | 

| 
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ee ry idee 7 wr 4 a ’ = es tae ik. 
gid not occur. And this pane neane irs ee 1)] 


, 2 
i wT 
Galits 


s best information 


} ] is Fi } ‘ 7 _ > . ~~" . — ’ ] . . , rf YY 
and peller, denies the Statement 1n sald par raph thé it said colmM- 
plainant had an Opportunity of si lling ner 1 it rest in said lands ior 
1 7 : . aS : 17 . } — , aa ] 

the sum otf seven thousand dollars provided sne coui 


} \ " ani 
qd redeem from 
] f \ 16a? ' >? ] ] , + . 7 4] i . | >er4 17 ‘ A 
aerenadant, and de fe nd; int therefore avers Lae Same to ve untrue and 
] , 71s o> 49 - | 
witnout foundation In fact 
m7 <)> i. moe TES eee Pes ee tee Sees ee Ae 
iz L'o the twelfth paragraph O] iause lhi Salad bill this defend- 
ant answers that as to the statements therein of complainant ~ 
O1Nng to Kent uc ky, and the Lume tnereo!, and motive or intention 


or ' - 4 7 ,L- , 
as to same- —her husb and’s PoIng to NentuUCcK abandonment of het 


nd her ee ildren without any means of support, and failure t 
after to contribute to their support, this de tis ignorant as to 
the same, and leaves the complainant to any proof she deems proper 
with a Hs theret to. , 

As to the statement that from about the 13th June, 1872, to the 
time of “in alleged abs ydoume: nt her said husband was most of the 
time without employment and contributed but little, if any, to the 

of his said family, defendant has no such in formation as 
bles him to answer thereto. So far as defendant knew or under- 
aia: up to the period of said sale her said husband was ia employ- 
ment generally, and defendant was unaware that he did not sup- 
port his family or that their condition was one of poverty or 
hecessity. 

As to the statements of her affections for her said. husband, and 
yielding to his wishes, &c., in said paragraph, this defendant knows 
no facts to question such affection or her general dutifulness as a 

wife, but has already stated and repeats that he was informed 
3 by her said husband that said loan was effected and said 

mortgage and trust deed made oe her said husbana’s 
judgment and advice,and without necessity, to gratify complainant’s 
improvident desire for a trip. 

To the thirteenth paragraph or clause in said bill defendant 
answers that he admits it to be true that the partition of the estate 
of said Morgan took place as alleged, and there were set apart to 
defendant, as purchaser of the interest of complainant, the lands 
therein specified, though for greater certainty and precision as to 
said lands he refers to a certified copy of said decree of partition 
annexed as Exhibit 5 to this answer. | 

Defendant denies that said lands were reasonably worth the sum 
of ten thousand dollars or any approximate amount. As facts best 
illustrating the value of said interest he states that he is informed 
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that said Lewis bought the interest of said Morgan for about $1,000; 
that subsequent to the partition the interest of Mariah, one of the 
heirs, was sold for about $1,200, and at the time of said partition 
this defendant in good faith, intent, and readiness to carry out the 


—— ered the interest so purchased by him of complainant to J 
. Hutchinson (attorney for plaintiff in said suit and who subse- 
quently boieiek from said Mariah) for er amount paid 

74 by defendant and simp le interest thereon, ; ithough det end- 
ant had borrowed the money at 10 per cent. “per annum, and 


i 
the purchase was declined by said Hutchison. He says also that 
the appraisement of the lands of the estate by the appraisers to the 


inventory thereof was at twenty-five cents per acre. 


rr , : , ae — = . ~ a 2 ae Pe . : ao 

lo the fourteenth paragrap h or clause in said bill defendant an- 

’ ’ a | j ; ; f yr < * -" + |] ” ] rt ] aw ’ fy vw - * ; . 
swers that ne 18 19Nn iorant as to tne Knowledge On the part OI com- 


plainant as to the proceeding in the district court of Harris county 
Suit for same was brought Sep. 28, 1875, and decree rendered Dec 
10, 1877, during which period of time said complainant Was, as ¢ 
fendant understands, residing with or among her brothers and 
sisters who were parties to said proceeding and interested t In, 
and she had every opportunity for information in regard thereto 
This defendant wrote to her, but does not remember the exact date 
in regard to certain land which was not embraced in the partition 
He does not remember any offer on his part to said complainant to 
let her redeem said land by paying him the amount of the purchase- 
money and interest, and does not lieve the same was made as 
stated in said ie ag bet of said bill, but « 
ing the belief that there was never a time from thi 
Zo date of his pes purchase up to the date of said partition Or 
to the date assigned for said offer by complainant at which 
this defendant would not have permitted the said complainant to 
purchase from him the interest he had acquired by paying him the 
amount paid by him therefor, with interest thereon at the rate paid 
by him, viz., 10 per cent. per annum, and, in fact, at a less rate of 
interest. 

This would have been done by defendant not from the slightest 
sense of distrust of his title to the said lands so acquired or of hi 
full, equitable, and moral right to the same, but because, at defend- 
mate chi ead de phegmedbey bones lands and in defendant’s pecun- 
lary condition, any gain to him bysaid purchase seemed altogether 
doubtful and “lt oa s, and if he had been compe lled to reimburse 
himself by a prompt sale of said lands during any part of said 
period of time he does not believe the same would have been prac- 
ticable. If said offer was m ade, as complainant alleges, it was made 
in good faith : and he denies all imputations in regard to the same 
contained in said paragraph 

Now, when the changed condition of the country, its great develop- 
ment and improvement, have appreciated the value of said lands, 
which have been husbanded by defendant for years, and the affairs 

his business and life in great part have been adopted with 
76 reference to them, he feels and alleges that denial of his title 


efendant is confident in 
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o or recovery of the same by complainant would be 1n 
ighest degree unjust, inequitable, and unconscionable. 
l‘o the fifteenth paragré iph or cl: 


. ; +. ee eee 
ause in said bill defendant answers 


to the statements of her pecuniary condition, her inability 
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ampertor interest on the part of said Brady in suit against 
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ndant has heretofore answered as to relative influence of com- 
ant and her said husband in the making of said loan and 
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to the statement therein ate and confidential terms 
etween defendant and her said husband defendant says that 
the acquaintance between them was general, with but casual 
meetings and without frequent or intimate association. de- 

ings towards said Allan being wholly friendly and 


& ‘4 


Sué 
] 
1 


nt’s feel | 
V. and def endant be lie yes he possessed Sa id Alls ans confi dence 


poe 
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the sixteenth paragraph or clause in said bill defendant says 


the decree of the district court of Harris county, of Dee’r, 1877, 
shows the matters of said estate then remaining nadasaiouens’ 
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or growing out of or connected therewith, the other heirs or devisees 
of said Morgan are necessary parties, and that this court cannot take 
cognizance alg in this suit. 

And defendant submits that complainant has not by her bill 
shown any case i equity, or one entitling her to proceed against 
—— in . this honorable court, and he prays all benefit and ada- 
vantage here in of a demurrer to said bill. 

This defendant denies all and all manner of fraud and wrong 
charged in said . ill, without this, that there is any other matter, 
cause, or thing in the said complainant's said bill complan ) 
tained materia ie or necessary for this defendant to make answer unto 
) and hereby well and sufficient] | 


avoided O! denied, IS true to the KhHowieage or veilel 


} o aoe 
and hot here] 
TOTS } . ‘ 
traversed, ani 


Preceton! ‘ 


of this defendant; all which matters and things this defendant is 
ready and willing to aver, maintain, and prove as this hon- 
84 orable court shall direct, and humbly prays to be hence dis- 
ema with his reasonable costs and charges in this behalf 


y 


| 

s.. 7 . 

: 4 5 ae | } Te 
iY SUSLALLICC. 


BALLINGER, MOTT & Su cE Y 


UNITED STATES OF AMERICA, Eastern District of Texas: 


On this day within the city Oo f Galveston anG the sald eastern dis- 
trict of Texas, before me personally appeared Henry F. Gillette and 
made oath that he has heard rea ) | 
defendant to the bill of Kann 
the contents thereof, and that the same are true, excep 
which are therein stated to be on information and be 


¢ ‘ ] Lh - + . 4] 4 ] .+ 
those matters be peilleves them to be true. 


S. W. JONES, 


f , 4 : ) / 8 4 oT : » ae | *4 : 
United states Commissioner fo haste rn Dist. OF Lé€xas. 


85 Kindorsements: “ No. 7d. Equity. Fannie D. Allen v. 
Henry F. Gillette.” “ Defendant’s answer.” “| | 
WX ferry, counsel for defendant.” Filed May 3ist, 1884. C. Dart, 


clerk.’ 
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ies 2, 
illette. 


mt dk. 


8G EXHIBIT No. 1. Annexed to Answer of Henry F. ¢ 
Filed May 31st, 1884. 


Amount Du by Morgan Estate ut His Death and Paid by His Executors. 
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1866. 
oe Se foe Seeker 150 00 
I 26 15 


Gusselman & Bro., note... _.. ~--___. 84 84 
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The foregoing Exhibit No. 1 endorsed: No. 173. Equity. Ex- 
hibit No. 1, annexed to answer of Henry F. Gillette, showing in- 
debtedness of James Morgan. Ballenger, Mott & Terry, counsel fo 
deft’. Filed May 31st, 1884. C. Dart, clerk. 
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v1 Exuipit No. 8. No. 2p. 


; 
y 


A mount of Money Furnished the Morgan Heirs un the idm 


a] 7 - : 7y Z . 
Oo} tire Mor gan Estate. 
L 


ed ly ;. Childre I} rayi K os M oro iT) . a a a ZVUZ 50 


Aug. 25. Henry Allen & wife for children____..-_____ -__- 8? 
pep’r "6 be } Ot 
je’! laf 1) 

— ZU I) Q 

1867 
April list Do. 
A 10. Fannie B. Alle 


Apri 7. Do do 


(x Yr >. Tuition Oph lia & Maria M 


Nh) s 1 Ty) 9 L->- far Ly «=; ‘ } . in OY IT 
Feb \ 14. eT nt to I ranktiort, AV... tor child } 4 ’ ; io WV j 


Mays 2.. Fannie B. Allan to F. D. Alla ve Nal oro 50 00 


Q” 
April ist ] Fannie B. Alla i ‘ \ () () 
| , . . 
Sent to Frankfo I ft) OO 
I D4 S. Grave Cl is W Mor F (>) OM) 
1872 


May i, eee: POS SE ONE 

Dec’r 9. Sent to Frankfort, Ky. .- SRS. TARE REMERON PINS TO 
187 4 , 

May 10. Sent Litic Via & QO} 2 
874 

June Ist 7 [ I } K y a i I é - i H , 
187 

May Z D di it ’t ® exchange ‘ U 25d 
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4 Che loregoing Exhibit No. 3 endorsed as follows: 
; 
ev. 


4 wes a * . - ©) ; , ’ . . . : : : 
17 Exhibit No. 3 annexed to answer of Henry 

? | — es a ‘ _ . ” : . caine , 4 )) 66 " 
lette, showing payments to Morgan children, Xe. 


ae erry, counsel for def’t. Kiled May 31, 1884. -C. 


Exuipit No. 4. 


LUstraltion 


L. J Cox 


In District Court of Harris County. Spring Term, 1877. 


H. F. GILLETTE, GEORGE BALL, as Executors of James Mor- 
gan, and against Fanny Bell Allen, Charles W. P. Mor- 
gan, Mary. Morgan, Ophelia Morgan, Maria Morgan, 
Nellie Morgan, and Ellen Lee. 


On the 25th of April, 1877, this cause came on again for 
when the plaintiff and the executors appeared by attorney 


“ 


j 
{ 
‘ 


' 
| 
J 


hearing, 
and also 


intervener, W. N. H. Smith, and defendants, Mary Morgan, Maria 


“ae 


Ps 


> 
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Morgan, Ophelia Morgan, Nellie Morgan, and Ellen Lee, appeared 
by W. H. Crank, Esq., an attorney of this court, as their special 


guardian, duly appointed and qualified to represent their interest 


in this suit; and the parties sescaodae ready, then was: heard 
and examined the pets current and vouchers of said executors 
and the proof introduced by the parties, from all which it appears 
that said e sxecutors have sold of gm nds of said estate twent' 
thousand and six hundred and sixty-three ~; acres for the 


93 sum of (including the wharf at Lynchburg) twenty-nine 
thousand three hundred and eighty-one dollars and 15, say, 


tho HO = } ~ Pen ten a ¥ ‘ - “ . i 4 1} at "ade . ; 
929,051.70, and have received for interest, rents, and all other ac- 


counts, including debts due the testator, two thousand and fifty-six 
dollars, making a total of $31,487.75 
Of which amount it appears they have received, in cash, 
eighteen thousand and fifty dollars and hity cents,say, 18,050 5( 
And in notes for land (not including interest due on 
them), which they now hold and are unpaid, and 
which are specified their account, two. thousand 
and four hundred and forty-one dollars bl say.-._... 2 
And in debts of the testator, for which they have sold. 
lands in payment, ten thousand nine hundr 


In 
1 f 


forty-five dollars and 7545, say --------..------.. --- 


1,437 75 
And it further appears that said executors are also charge- 
able with the following receipts of money for sales of 
land which have been overlooked in making up their 
account, say, for amount received of Nichoison, say- -- 165 00 
Ot Thomas Henderson, one hundred and seventy-ons 
fee a ci it a cen lA a deli thei 171 30 
Of P = RE, SEU, CN nisin ii ices ese. 30 O00 
Of A. ). Maginnis, twenty-six dollars _-.._-..-_-_____- 26 00 
Of F. M. Garner, one hundred & itieselnsate 11. dol- 
IBTS — 2 - one nee ewes sci cs Sih Uies<iratiil oe te oh AS 
o4 And of Coignan, ninety-nine ee 9 00 
And that they are charged also for the value of 
gold over currency, as admitted, the sum of three hun 


a 
dred and sixty NN OVERS SLE LILLE TL DOL GN SIR AERA T A 


To which add cash received, as per their account above, 


Icy sn ctapsegee tapi ign aaa i Skee single Medecine Caines cies ids att acai 
Making gross cash receipts.................-.. 19,092 91 


Nineteen thousand and ninety-two dollars and ;®),, from which is 
to he deducted three hundred dollars, wi hich it appears properly be- 
longed to Caroline Morgan, and which was paid her by said exe- 
cutors, leaves the actual amount of cash with which said executors 
are chargeable in this settlement eighteen thousand seven hundred 
and ninety-two dollars and ninety-one cents, $18,792.91. 


- 
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[t further appears from vouchers and proof, to the satisfaction of 
the court, that said executors have paid taxes and expenses of ad- 
ninistration three thousand nine hundred and fifty- 
NO: es ak ici otibediers oie Gas Pe ER ee ey SO) Be 


And have discharged debts of the testator by sale of lands 


in payment to amount of ten thousand nine hundred 

and forty-five dollars ,34,, say -..----.------.--- 10,945 74 
ind have paid on his debts, in cash, ten 1 thous: ind eight 7 
hundred thirty-five dollars and sixty cents, say----- 10,835 60 


And have paid tO the ehild: ren of K osciusko Morgan, 
legatee, two thousand eight hundred and seventy-five 
dollars and ninety-three cents, from which is to be de- 

ducted three hundred dollars, which properly 


9d belonged to Caroline Morgan , AY .---.=------ 2,010 9d 
And have on hand the notes aforesaid for land un- 
collected two thousand four ht aad and forty-one +>), 

i la 8, pri i iin omnes: meee Ol 
And cash on hand, as per this statement of their account, 

fourteen hundred and thirty 18 dollare..icso tc» 1,480.18 


a2, 180 16 


The account of the executors, as thus restated, is established, ap- 
prove ° and confirmed. Of the moneys advanced by the executors 
to the legatee it appears that Charles W. P. Morgan was the bene- 
Gciary a one hundred and thirty dollars and the plaintiff, as pur- 
chaser of his interest in the estate, will stand charged in the parti- 
tion hereafter ordered with that sum as so much of his part already 
recelved. 

And it appearing that the defendants, Fannie Bell, May, Ophelia, 
Maria, and Nettie, were the beneficiaries of the remainder of said 
moneys so advanced, they and the vendors of their interest, if here- 
tofore sold, will respectively stand charged in the partition hereafter 
ordered with one-fifth of the balance, which is four hundred and 
eighty-nine dollars and eighteen cents ($489.18) each, as so much of 
their part by them heretofore receiver 1, respectively. 

t is further ordered that said executors be allowed to retain of 

said estate as compensation for their care and services in its 
96 management five per cent. on eighteen thousand seven hun- 

dred and ninety dollars and ;%), ‘which they received in cash, 
say, nine hundred and thirty-nine dollars and ;°4,, 939.64. 

And five per cent. on fourteen thousand seven hundred and eighty- 
six dollars and eiglity cents cash paid out for said estate is seven 
hundred and thirty-nine 7,4; dollars, 739.34. 

And it further appearing that this allowance is not sufficient com- 
pensation for the services rendered, and that five per cent. on the 
amount of debts that are discharged in land will be reasonable and 
fair, it is adjudged that said executors be allowed that per caram 
on that sum, which makes five hundred and forty-one dollars 718,, 
041.78. 

And W. H. Crank, Esq., as special guardian of defendants, May, 
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Maria, Ophelia, and Nellie Morgan, is allowed a fee of three hundred 
dollars for his services in this behalf already and hereafter to be ren- 
dered, and one-fourth of said sum is here made a charge on the inter- 
est of each of the above-named wards, as the same may hereafter be 
allotted to them on partition. 

The said W. H. Crank, on motion of his attorney, has leave to 
withdraw his plea of intervention, heretofore filed in this cause, with- 
out prejudice, and the same is withdrawn. 

And it appearing that the executors have not sufficien 

in hand, to pay the compensation allowed them and other 
97 charges that have accrued against said trust while in their 
hands, they will therefore be allowed to retain in hands for 
collection and further settlement the notes for land hereinbefore 


a 


vy? . *., 
b TOneVS 


named, and to enable them finally to close their trust wit 
ex pense to the trust fund. When said notes shall be collected this 
cause will remain on the docket and the parties interested be consid- 
ered in court for the ‘purpose only of final statement of the execu- 
tors and approval of same. 

And it further appearing that there remains of said estate t! 
lowing lands, to wit: 


[n Harris county: 
60 acres known as Orange Grove. 
1,067 acres (unsold) of the Johnson Hunter survey 
731 acres of the Lacey Pearsoll survey. 
584 “ of David Middleton grant. 
+” of 


137 W. P. Harris grant. 
4424 “ R. Pearsall survey. 
172 “ Johnson Hunter survey. 
3,008 Kdward King survey 
738 undivided of Absolon Reeves sur\ 


640 “ ‘Toby script. 
Lots 1 & 2 in block four, 4,in Harrisburg, to which no title can 
established. | 
1,100 acres of ‘Thomas Choate grant. 
In Liberty county 
1,700 acres unsold ities Nicholson grant 
98 937 acres of Henry White survey. 
3,981 “ (unsold) of Spencer Kirkham grant 
1,107 acres Meredith Duncan grant. 
1810 “ (unsold) of J. R. Faulk grant. 
1600 “ of Christian Smith grant. 


In Polk county : 


2,214 acres of Elizabeth Johnson survey. 
2,308 “ — William Pace survey. 
S120 ‘ tenes h Seates’ grant. 


In Tyler county 


0,068 acres, wisecbili of J. J. Blackman grant. 
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oa 
3,696 acres, unsold, B. Blackburn grant. 
2,082 acres “Benjamin Lanier grant. 
1,654 acres of J. B. Wood grant. 
In Hardin county : 
1,500 acres of Charles A. Felder grant 
98] « J. A. Veatch grant. 
[un Johnson or Hood county 
$76 acres, unsold, of Jos. Doan gra - 
In Uvalde county: 
640 acres of Walter Wynne grant 
Of () is David gi Jone S PIallt. 
Bexar county 
LU acres oranted LO —— R. Ki lmondson. 
OY 2,002 e a: © Jace . Winfrey. 
In Erath county : 
700 acres of James A. Yeoman grant— 
[t is ordered that Rober Lockhart, EK. C. Stockton, and J. C. C. 
Winch he, and they are “ee , APpo? nted commissioners to ascer- 
tain the quality and value of the above-named lands and partition 
and aliot them (taking into consideration the advancements hereto- . 
fore received and herein charged tu Charles Morgan, Fannie Bell, 


one 


orde red 


And 


this 


fully 
thereof. 


q 
Bae“ 
ak 
: 
- 
3 
i 4 
ae 
eo 
See Fea 
pes 
ed 
Pot 


chased < 
Nettie and Ellen Lee, one part each, 
tracts or parts of tracts as may be allotted and set off to each, and, 
the better to enable them to perform this service, the executors are 


surveyors and have 
or parts of tracts that they may deem necessary in making said par- 
tition and report. 


May, Ophelia, Maria, and Nellie) equally, according to quantity and 
value, into seven (7) parts, and then allot to the plaintiff, C. 
part and to H. F. 


ind owns the interest of Fannie Allen, May, Ophelia, Maria, 


C. Lewis, 


Gillette one part, who, it appears, has pur- 


specifying with certainty such 


to deliver into the hands of the clerk of this court all the 


title papers in their hands and take his receipt therefor, which title 
papers will remain on file wi 
partition shall have been made a 


ith the papers of this cause until said 
nd confirmed. 
And said commissioners are hereby authorized to employ 


surveyed and platted any of said tracts 


they will make report of said partition under oath to the 


next term of this court. 

[t is further adjudged that costs of this suit to this time be | 
by the executors as a persons al charge on them. 

And the question of allowance of an attorney’s fee for services in 
behalf is reserved to be considered by the court 
the final account of the executors ; the charges, in the opinion of 
the court, is a proper charge against the trust funds, but the amount 
of the fee « 
performed and evidence heard as to the 


aid 


as an item in 


be i pe ein ae after the same shall have been 


reasonable value 


ean better 
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Should the executors have funds in their hands for the purpose, 
then they wil pay the allowance here made to William H. Crank 
as special guardian, to be a charge against the interests of the partie 
he represents. 


STATE OF TEXAS, County of Harris: 


[, James Burke, district court clerk for Harris county, Texas, hereby 
certify that the foregoing is a true copy from the minutes of said 
court in the above-entitled and numbered cause as appears 

10] of re cord in ny othee. Book : as. pages 1. | 2 LS 4 WY 154 


r f . . ; ry ee 
minutes ol district court of ee rie ris cCOuUNTLY. l‘exas. 


‘ 3 UA ] LULIC i CC Us 
‘ i. +7 | | 4 7 ‘< 
at office in Houston, this 11th day of ipril, A. D 18384 
ro . BURKE 
| SIAL. | J. bt RK : 
’ : 7 ) 
e? 22% H. Co 
ss ~*~ T> 
By F. M. POLAND, De) 
‘ . « : , - ‘ } i ee F : ¢ 99 ‘ 
End rsements upon ioregolg Hx hibit INO \O. JO44 ‘ 
( ¥ 1} i 4 j } 7 ‘ | ‘ 
ewis vs. H. EF. Gillette ef als Copy or aecres ao.UU 
a 
7] “ + oe ° H } 7 &) a ' ' ‘ > i . 7 : 
April LO, bt  Siiivg AOS Kx hibit No. t Lnnexed to answer ol 
' 5 1,’ : ; > 2, 1] >  ¢ \ _ Fee = | t d cr) 
Henry j (a1 Lieb. pDalilnwger, M LL G l'erry Counsel or aelrt 
Ys) ve lat 1Q2Q4 re ee 
riled Vay iSt, LOO4 ( Dart, cler! 
EXHIBIT No. d 
$ ] Pann > 
Le é Granted Commissioners tb Am n Report ») Correct ( } } 
hry UIS 
Vi , ; 1 Q°7°7 
ONDAY, bh LULL, LO 
| , 
Court met rsuant to aqiournment 
Minutes read and approved 
’ 4 
( Ly, LEWIS 
8 ; 


’ (+ er rr tenn p. ON ws . > : +) il oes 32 
H. i LWILLETT W UWEORGE BALL. as Hxecutors of J: 


ve 
Morga in, and against anny Bell Allan, Chas. W. P. Mor- | rere 
Morg: in, May Morgan, Ophelia Morgan, Maria Morgan, | 
Nelli Morgan, & Ellen bs C | 
Phis Cause on this day came on to be further heard upon 
102. =the report of R. Lockhart, Sr., and J. C. C. Winch, commis 
ieee of partition, appointed by decree o f March term, 1877 
to divide the lands in oouirarersy between tl itled 


1e parties ent 

iereto, which report was filed on the 5th day of December, 1877 
and it appearing to the court said partition, as reported by said 
commissioners, was made in conformity with law, 
same is just & fair, and there being no objection to the same by 
any of the parties in interest, the court doth ratify and confirm th 
same, and, in accordance with said. report | | 
judge, order, and decree— 

[. That Ellen Lee have and recover of and from the other parties 
to this suit and that there be, and is hereby, vested in her the fol- 
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lowing lands allotted her by said commissioners of partition, and 
that all title thereto be divested out of the other parties to this suit, 
to wit: 3,858 acres, more or less, being the entire unsold part of the 
award King league, situated on the waters of the San Jacinto 
river, in Harris and Liberty counties; also 1,107 acres out of the 
east corner of the Meredeth Duncan league, situated on Cedar 
bayou, in Harris and Liberty counties; for metes and bounds, see 


? 

| 
. 7 ava : ie ’ 7 ° P ° i | yy ’ . a mee 
deed; also 1,100 acres, an undivided interest in the Thos. Choate 


»}* 
i 


. rr cry : 7. - I ¢) ae Sale nr «7 « 
league, situated on Turkey & Clear creek, in Harris county ; 
10: ilso 2 lots of 48 acres each, a part of the Locey Pearsoll one- 


‘ 
third league, in Grimes county; said survey has been divided 
on the map from one to twenty- 


; ' + * * ata :" . ] , \ | } 
off into small tracts and numbered 
with the papers of this cause 


four, inclusive; said map is on file : 
and is referred to; said two lots are numbered four (4) & six (6); 
also two lots of nineteen & three-fourths (19?) acres, twenty (20) 
acres, number fourteen (14) and number fifteen (15), in the Johnson 
Hunter league, situated on Galveston Bay, in Harris county, a part 
of: said league having been surveyed off into small tracts and num- 
bered from one (1) to eighteen (18), inclusive, on the map on file in 
the papers of this cause, and which is here referred to; also two 
hundred & forty-five (245) acres, being lots numbers twenty (20), 
twenty-one (21), twenty-two (22), twenty-three (23), twenty-four (24), 
in the Locey Pearsall one-third league, in Grimes county, which we 
value at four hundred and eighty-nine & +5 dollars ($489.18), 
and partitioned and set apart to the said Ellen Lee to make her 
equal with the other heirs. 

II. That Maria Morgan have and recover of and from the other 
parties to this suit and that there be, and is hereby, vested in her 
the following lands allotted to her by said commissioners of parti- 

tion, and that all title therein be divested out of the other 
104 i parties to this suit, to wit: Three thousand eight hundred and 


lso six hundred & forty (640) acres granted to James Morgan, as- 
signee of Walter Wynne, by letter patent No. three hundred and 
sixty (360), volume two (2), known as survey number one hundred 
and forty-one (141), in section —, situated in Uvalde county; also 
four hundred and seventy-two acres (472). part of the Johnson Hun- 
ter league, situated on Galveston Bay, Harris county, as described 
on map on file in the papers of this cause and here referred to; also 
one hundred (100) acres, part of same league, marked on map 
as lot number seven (7); also sixty-seven (67) acres, part of same 
league, marked on map as Orange Grove; also two (2) lots, numbers 
eleven (11), forty-eight +4, (48,4), and number twelve (12), forty- 
one acres (41), part. of the Locey Pearsoll one-third league, situated 
in Grimes county. | 

Iij. That May Morgan (called Mary Morgan in said report) have 
and recover of and from the other parties to this suit and that there 
be, and is hereby, vested in her the following tracts and parcels of 
land allotted to her by said commissioners of petition, and that all 
title thereto be divested out of the other parties to this suit, to wit: 


bia dia 
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Three thousand six hundred ahd ninety-seven ? acres (3 
105 acres), more or less, being the entire unsold part of the Bur- 
rell Blackman league, situated in Tyler county; also 
and sixty (960) acres granted to James Morgan, assignee 
of David J. Jones, by letters patent number three hundred and 


a 


sixtv-one (361), volun 1e two | 2). ene nas survey number one hun- 
dred and forty-{ 144), Bp Me in Uvalde county ; also five hun- 


dred & saaite Meat (594) acres, part of the Johnson Hunter league, 
situated on Galveston Bay, in Harris county, described on map on 
file in the papers of this cause; also thirty-five (85) acres, part of 
same league, marked on map as lot number six (6); also two (Z) 
lots, number nine (9), sixty 353, (60;53,) acres, lot number seventeen 
(17), fifty acres, part of the Locey Pearsoll one-third of a league, in 
Grimes county. (See map on file in this cause.) 

[V. That Henry F. Gillette do have and recc 


) 
a | -_ oat . : ' To" } , } ; ™ —_— + ; 
other parties tO this sult and that there pe, and is hereby, vested ll 


1 


— % ‘) DS oon > i | , > 
ver ofr and irom tne 


7 


x ~ . rae .% ry ’ fe x ‘ -l 4 vale’ ‘ ; 1, j ] é) 
him the lollowing tracts and parcels Of land al ( LJ 
. 3,7 ° | } 4} mp ; ’ 
commission ers Ol partition, and that all title thereto be divested out 
res » 4 . . = a cit . ry. . | mY * ‘ " } > } aa * "a . ¢ .+ 
f the other parties to thi S Sulit, to WIC: lwo thousand and elght y-two 


acres, more or less, being 


the entire unsold part of two thousand 
two hundred and fifty-eight (2,258) acres of the Benjamin 
106 Lanier league, situated in Tyler coment: 
Also nine inonddven and thirty-seven (937) acres, more or less, 
being the entire unsold part of the Henry White one-fourth league, 


Apberty county: also seven hundre (7O0Q) acres, an un- 
interest in the James Yeoman one-t! 


. uy = v4 l *é . j 1. Tate j , . 
county: aiso two tli ery three hune 


i 
ird leacue, situated in 
VO & ; acres 
(4,0UZ5), au undivided e-half interest in the Jacob F. Winfrey 
: | 


] ’ P , 6 ol la | t eh Oa . 7 ‘ - & TITAS | 2 ee  y 
ieague and iabor survey, situated on the west bank oO! ft 


in Edwards & Crockett counties ; also three hundred & twenty (320) 
acres grant ed to Thomas R. Edmondson, patent number three hun- 
dred & sixty-three (363), volume 6, survey No. 207, in section num- 
ber five (5), situated in Bexar county; also four hundred and forty- 
acres (4425), —— ine south part of the Richard Pearsol one- 
! * Galveston weuse In ie county ; also on 
hundred and seven | 10 acres, a part of the W.C. Harris league on 
9 eo. ) : | } 
Graiveston Day Harris county: for karts and sia see de ed recordeé d 
in Book W, page- 615 and 616; also two (2) lots in the Johnson 
Hunter league, number eleven (11), twenty-two acres (22), and num- 
ber twelve (12), twenty-one and 3 acres (214), as per map on file in 


hed | 
the papers Or tnis eause. 


\lsoone hundred acres(100) in same survey, being marked 

107 on map as lot number seventeen (17); also forty-three 4 (434) 

acres, a part or tne Locey Pe pc third ieague, in Grimes 
county, marked on map as lot number sixteen (16). 

V. That Ophelia Morgan have and recover of and from the other 


) 
arties to this suit and that there be, and is lieches vested in her 
he ee tracts of land allotted to her by said commissioners 
of partition, and that all title to the same be divested out of the oth 
parties to thia suit, to wit: Two thousand two hundred & fourteen 
acres, being the southeast half of the Elizabeth Johnson league, in 


a 


| 
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Polk county, the division line running diagonally through the sur- 
vey from the north to the south corner. 

Also sixteen hundred acres (1,600), more or less, 
unsold part of seventeen hundred (1,700) acres out of the Christian 
Smith league, in Polk and Liberty counties; also six rim red and 
forty (640) acres, patented to James Morgan (assignee), Toby scrip 
No. 391, need number 957, 
1 Harris county ; also nine hundred and eighty-one 

sh gene on the waters of 


heing the entire 


. > 


Cy press creek, 
(981) acres, a aries of the J hn A. Veac 
ine Island bayou, in Hardin county; also two (2) lots, part of the 
Johnson Hunter league, in Harris county, lot number ten 0), 
twenty-nine (29) acres, and lot number eighteen (15), « 

1O8 hundred ( 100) acres, as per map on file in the papers of this 
ight & 4 (584) acres, part of the David 


cause ; also fifty- , 
varas survey, situated north of Cypress 


Middleton 2po00 OOD Square 
creek. See deed. 

VI. That Nellie Morgan, called Nettie Morgan in said report, have 
nid recover of and from the othe: parties to this suit, and that there 
be, and is hieob: vested in her the following tracts and parce lsofland 
allotted to ber by said <eerecgernetenii of partition, and that all title 
to the same be divested out of the other parties to this suit, to wit: 
Sixteen hundred and fifty-four (1,654) acres, more or less, being the 
entire unsold part of half of the James B. Wood league, situated in 
Polk & Tyler counties; also 1 id one hundred & twenty- 
seven (3,127) acres, more or less, being the entire unsold part of the 
Joseph Scates league, in Polk county; also seven hundred and 
thirty-eight (738) acres,an undivided one-half interest in the Absalom 
Reeves one-third league, situated east of the San Jacinto, in Harris 
county ; also two (2) lots—number one (1), twenty-three & ? (233) 
acres; number thirteen (13), twenty-one (21) acres—a part of the 
Johnson Hunter league, on Galveston Bay, in Harris county, as per 

nap on file in the papers of this cause; also ninety-five & 4 (954) 
acres, being lot number three (3), part of the Locey Pearsoll survey 
of one-third of a league, in Grimes county, as per map on file in the 

papers of this cause. 
109 VII. ThatC.C. Lewis have and recoverof and from theother 

parties to this suit, and that there be, and is hereby, vested in 
him the following tracts and parcels of land allotted to him by 
said commissioners of partition, and that all title thereto be 
divested out of the other parties to this suit, to wit: Two thousand 
eight hundred and fifty-eight 3 (8,8583) acres, more or less, being 
the entire unsold part ofthe Wm. Pace league, situated near Swart- 
wout, in Polk county; also eighteen hundred and ten (1,810) acres, 
more or less, being the entire unsold partof the J. A. F: aulk league, 
in Liberty county : also seventeen hundred (1,700) acres, more or 
less, being the entire unsold part of the Stephen Nicholson league, 
in Liberty county; also eight hundred and seventy-six (876) acres 
off the west side of the Jose] yh Doane one-third of a league pat- 
ented to James Morgan, assignee, situated in Hood county ; also two 
(2) lots—number seven (7), containing seventy & oy'5 (7089 ;) acres, 
and number eight (8), containing fifty ( (50) acres—part of the Locey 
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ent, and this cause is continued as to said lands for further proceed- 
ings to be had. 

And it is further ordered and decreed that the sum of three hun- 
dred and fifty dollars ($350.00) be allowed R. Lockhart, Sr., one of 
the commissioners of partition, it ap — to the court that he 
has expended an unusual amount of labor and incurre d various 
expenses in making said partition and that his services in the prem- 
ises are reasonably “worth sald sum. 

And it is further ordered and decreed that in the event that ex- 
ecution shall issue for the costs and charges as herein allowed and 
as against the minor defendants Treprese ted by W. H. Crank, special 
ou: ardian, that there shall be sold of the lands allotted to Mari: a Mor- 
gan the lot designated as Orange Grove, out of the Johnson Hunter 
survey, containing sixty-seven (67) acres, in Harris county; of the 
lands allotted to May Morgan there sh: ul] be sold lot number six (6) 


Patent 


in said Johnson Hunter survey, containing thirty-five (35) acres ; of 


the lands allotted to Nellie Morgan there shall be sold lot number 
thirteen (15), containing twenty-one (21) acres of the Johnson Hunter 
} survey, 1n Harris county ; of the land allotted Ophelia Mor- 

113 gan there shall be sold lot fumber ten (10), of twenty-nine 
(29) acres, of said Johnson Hunter survey; of the lands al- 

lotted to Ellen Lee there shall be sold lot number fourteen (14), of 


twenty (20) acres, in said JohnsonH unter survey, and any sale of 


lands as ordered in this decree shall be reported to this court for 
confirmation. 
THe Strate OF Texas, Harris County: 

[, J. Burke, Jr., clerk for the district court in and for said county, 
do hereby ce rtify that the foregoing 1s a true copy of the origin: , 
decree in case No. 9544, entitled C. C. Lewis v. H. F. Gillette et al. 
as the same appears of record on the sian of said court in Book 
“ R,” pages 230 to 234, under date of Dec’r 10, 1877. 

Witness my hand and official seal, at office, in the city of Houston, 
this 9th day of April, 1879. 

[SEAL. ] J. BURKE, Jr., 
DMS | ee bag 


THE State OF Texas, County of San Jacinto : 


The foregoing annexed decree of partition was filed for record in 
this office April 16th, A. D. 1879, at 4 o’clock p. m., and recorded 17 
April, A. D. 1879, at 3 o’clock p. m., in Book D of Deeds, &c., 
114 pages 68, 69. 70, 71, 72, 73, 74, 75, & 76. 
In witness whereof I, G. B. Byrd, county clerk of San 
Jacinto county, hereto subscribe my name and affix the seal of said 
court this 17 day of April, A. D. 1879. 
[SEAL. | G. B. BYRD, 
Clerk C. C.,, 8. J. C. 
The foregoing exhibit No. 5 endorsed as follows: “ Ch., 173.” 
“9544.” “C.C. Lewis v. H. F. Gillette e¢ al.” “ Certified copy of de- 
cree of partition.” Entered Dec’r 10,1877. “Filed in my office 


rae ’ 
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for record 4 o’e. p. m., April 16th, A. D. 1879.” “G. B. Byrd, C. ¢ 
C..S. J. Co.” “ Exhibit No. 5.” “Annexed to answer of Henry F. 


Gillette.” ‘“ Ballinger, Mott & Terry, counsel for def’t.” “ Filed 
May 31, 1884. C. Dart, clerk.” 


EXHIBIT No. 6. 
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Jan’ry on H. Glass pla : 
Dr. Garrett on Hende n ] 150 00 
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19’ 
Jan’ry LI G: t on Henderson ] ) 
Api 1 I li Middl n I 
CI urt, AL auc n i ‘ Q 
May “ao e720. i aon a 136 61 
— 104 
1880. 
M ra | reh ; ‘ rt - = - ‘ ' 


May \Y\ n. r 
* on survey ae = id U 
Oc’r Ist Thos. Ballard, 44%, No. 1 Locey Pea 
Wa r Co ss ail liatil STM Mee On 
am Q7 HO) 
1884. 
Febr’y 20. sa Joseph Attaway, Nos. 2 & 15, 100 a., Pear- 
ie a Rt fee eae 250 
¢ 17. cl Dav. Thomason, freedman .....__- ee a 
March 17. ' Ki. * 2 isaacks Ree GD oe eR Rs Dod 
A a 
‘ 
- — f 


I have in my possession one note of Dav. Thomason, freedman, 
dated Febr’y 20, 1884, for 480. 
Also 2 notes of E. R. Smith, Tyler Co., for $79.60 each, due in 1] 
and 2 years from March Ist, 1884, 159.20. : 
Also 1 note of T. F. Garner for land formerly sold to J. I’. Peters 
Oc’r, 1869. Peters paid nothing, and subsequently I sold to 
116 ~=Garner, he paying 200 cash and note for $241.11, retaining 
vendor’s lien, 7m Sept. 12, 1876. Jn April 16, 1879, he paid 
$136.61. Since then he died, leaving largefamily. His wife refuses 
to pay balance purchase-money and wished to give back the land. 
I have employed Crosson & Crosson, of Livingston, Polk Co., to 
bring suit and close out vendor’s lien. 


sea atetiesmandntieeen..e ee 
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In Oct. 6th, 1876, I sold to Jeff. Mays, a freedman, 58% acres 
land from Scates’ league, in Polk county, giving bond for title when 
paidfor. Hehaspaid nothing; has left the land; given up his bond, 
which was never recorded, and refuses to pay. 

There is also 1,850 acres in Chas. A. Felder league, Hardin Co., 
belonging to the estate, but claimed by the estate of Judge Moore ; 


title not yet settled. 


117 The estate of James Morg: 


1877 
April 25. motary fees for power Of Ott’ ¥- cx. oeies costes oon cece 1 00 
I ‘ ; 
May 1: Fase tas SAbasty Oo. for TBTG wo cies ce ccs soem 68 85 
28 ‘ Gillespie, surveying 640 a., Toby scrip---- ---- 25 OO 
Dec’r 4. ‘“ Johns & Spence paying taxes for 1877 . m 10 00 
Ni iy Zo. eknowk dving deed LO Presswood__-—-- —— ae 50 
June 9. ‘* Co. clerk Hood Co. for copy of deed....-.---- 1 85 
Uc’! oS. ‘ KR. A. L, ck hart Com 's on land sale dant Eeteewdnd « 42 50 
Nov. 5. 2 S. S. Ashe, affiday itd. J Bla kman eee 50 
elitiasteaneei 149 i3 
1878 
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s be ae ‘ 7h 2) 
2 yA 
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Feb’ry : f acknowledging deed to Dr. Garrett silk panies 50 
Mare h 21. ibe: tax J. J Blackman learue, Ty Sai aaa 12 45 
July 15 ‘¢ KR. Lockhart, partitioning Morgan estate .__--- 065 UO 


? 
Burke, Jr., costs of court._.. 59 50 
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Feb’ry 14 ‘« tax & redemption of Dav. Middleton 640 a. sur- 
vey, Uvalde Co., 33.80; exchange, .70._-_-. 04 50 
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The foregoing Exhibit No. 7 ——— as follows: “Ch ,173. Ex- 
hibit No. 7 “ Annexed to answer of Henry F. Gillette.” Ballin- 
ger, Mott & Terry, counsel for def't.’ 


7 for deft.” “ Filed May lst, 1884. C. 
Dart, clerk.” | 


EXHIBIT No. 8 
$1.200.00. GALVESTON, Texas, June 13, 1872. 
Six mictthe after date we promise to pay to the order of the Texas 
Banking and Insurance Company the _ of one thousand and two 
hundred dollars for value receiv ed, wit 


h interest at the rate of twelve 
per cent. per annum from maturity till paid, payable at the office of 
said company 1 


aid company in the city of Galveston, Texas, and secured by deed 
of trust of even date herewith, duly stamped. 


HARRY L. ALLAN. 
FANNIE B. ALLAN. 


No. 32. Due Dec’r 13-16, 1872 


732 “By 
he 

hibit No. 8.” ‘“Annexed to answer of Henry F. Gillette Bal- 

121 linger, Mott & Terry, counsel for def’t.” “Filed May 31, ’84. 
©. Dart, clerk.” 


The foregoing Exhibit No. 8 endorsed as follows: “ Ch.., 
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ALLEN HENRY 


FANNIE VS. 


B. 


From Rules. Def’t Ans. Filed. 
Circuit Court of the United States, Eastern District of Texas. 


Fanny B. ALLAN 
v. > Equity No. 173. 
Henry F. GIuverte. } 


On this 3lst day of May, 1884, came the defendant herein, Henry 
I’. Gillette, by his counsel, Ballinger, Mott & Terry, and filed herein 
his answer to the complainant’s bill of complaint, together with Ex- 
hibits No. 1, 2, 3, 4, 5, 6, 7, & 8 accompanying the same. 

Attest : C. DART, 
Clerk U.S. Circ't Court, Bh. D. fo G. 


Order Setting Cause for Hearing 


Circuit Court of the United States, Eastern District of Texas, Hold- 
ing Sessions at Galveston. 


FANNIE b. ALLAN, Complainant, ° 
against » Equity No. 1783. 
Henry F. Giittetre, Defendant. 


And now, on this day, comes the complainant, by her coun- 
122 =sel, Brady & Ring, and sets this cause down for hearing on 
bill and amendment and exhibits and answer and exhibits 
on the first day of the next term of this court or so soon thereafter 
as the same can be heard by the court. 
July 28, 1884. 
BRADY & RING, 


Solicitors for Complainant. 


The clerk of the U. 8S. circuit court at Galveston will please file 
the above order and enter the same in the order book as of August 
rules, 1884. 3 

BRADY & RING, 


Solicitors for Complainant. 


Endorsements: “Ch.,178. Fannie B. Allan vs. Henry F. Gil- 
lette. Order by complainant setting cause for hearing on vill & 
answer & exhibits. Filed July 28, 1884. C. Dart, clerk. 


From Rules. Order Setting Down Cause for Hearing. 


Circuit Court of the United States, Eastern District of Texas, Hold- 
ing Sessions at Galveston. 


» 


FANNIE B. ALLAN, Complainant, 
against +» Equity No. 173. 
Henry F. Gituetrtrer, Defendant. 
And now, on this day, comes the complainant, by her coun- 
123 sel, Brady & Ring, and sets this cause down for hearing on 
bill and amendment and exhibits and answer and exhibits on 
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the first day of the next term of this court or so soon thereafter as 
the same can be heard. by the court. 
July 28, 1884. 
(Signed) BRADY & RING, 
Solicitors for Complainant. 
iintered July 28, 1884, as of ial st rules, Aug. 4th, 1884, by 
direction of complainant’s solicitors, Brady & Ring. 
Attest : C. DART, 
. Clerk U.S. Circuit Court, BE. D. T., ¢ 


Cause Heard & Submitted. 
Krom Minutes March Term, March 10, 1885. 


FANNIE B. ALLAN ) 
- \ 4+] — <> 
v. Ch., 173. 


Henry F. Ginverrter. } 


On‘this day came the parties to this suit, by their counsel, and 
the cause having heretofore been set down for hearing by the com- 
plainant on the bill and amendment and exhibits an id answer and 
exhibits, thereupon a hearing of the cause was had before the court 
and submitted. 


Opinion. Filed May 1, 1885. 
United States Circuit Court, Fifth Judicial Circuit, at Chambers 


NEw ORLEANS, April 25th, 1885. 
Don A. PARDEE, Judge: 


124 Hon. C. B. Sabin, U.S. judge, Galveston, Texas. 


DEAR JUDGE: Yours of 21st inst. is at hand this morning on my 
return from Waco. 

In the case of Allen vs. Gillette I am confirmed in my first im- 
pression that a decree should be given the defendant dismissing 
the bill with costs. The complainant has no natural equity, as 
there is no fraud shown, and defendant seems to have acted with 
the best of faith. Under the pleadings (as the answer is not denied, 
but is taken as true) I think it fair to infer that the purchase was 
made with complainant’s acquiescence if not direct consent; and I 
think complainant’s long delay in bringing suit is inexcusable, not- 
withstanding her coverture. I will concur in a decree for defend- 
ant, but if you think otherwise or desire to hear further argument, 
let the case go over to be reheard and reargued. 

I congratulate you on dispatch of business. 


Yours very truly. DON A. PARDEE. 


Endorsements: Filed May 1,1885. C. Dart, clerk. 
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In U.S. Cireuit Court at Galveston, Texas. 
ALLAN ) 


v. + Ch., 173. 
GILLETTE. 


125 In addition to the foregoing, in which I concur, I would 
remark that there 1s a difference between a sale by an heir or 
devisee pending administration and a sale by a representative of an 
- estate of property embraced in it, and that such property fairly pur- 
chased by an executor at a public sale made by the agent & trustee 
of the devisee & his creditor, under an irrevocable power of sale 
: coupled with an interest, becomes as fully the property of such 
purchaser as if so made by the devisee in person & can only be 
called in question by the estate in the regular course of its adminis- 
tration; and, further, that where a case is submitted showing such 
cause as would justify the court in which the estate was being ad- 
ministered in granting an executor permission to purchase at a sale 
made by an estate of which he is the representative, it would clearly 
render necessary the recognition of the validity of a sale made by 
an heir or devisee through his agent acting under an irrevocable 
power, & at all events justify the dismissal of a bill by such devisee 
seeking the establishment of resulting trusts & claiming an equity 
. of redemption without tendering in fact the purchase-money with 
interest & reasonable compensation for care of property sought to 
~ be redeemed. All the equities of the bill having been fully denied 
[ fully concur with Judge Pardee in the opinion that the 
126 complainant’s bill ought to be dismissed at her costs, and it 
is so ordered. 
May 1, 1885. 
CHAUNCEY B. SABIN, 
U.S. Dist. Judge for the Eastern Dist. of Texas. 


Endorsements: ‘Ch., 173. In U.S. cireuit court at Galveston, 
Texas. Fannie B. Allan vs. H. F. Gillett. Opinions. Filed May 
11,1885. C. Dart, clerk.’”’ , 


Final Decree. Filed May l, 1885. 
Circuit Court of the United States, Eastern District of Texas. 


FANNIE B. ALLAN, Complainant, ) 
™ vs. , » Equity No. 173. 
Henry F. Gitietre, Defendant. 
May Ist, 1885. 

This cause came on to be heard at this term upon the bill, 
amended bill, and exhibits and answer and exhibits, and was argued 
by counsel ; and thereupon, upon consideration, it was considered, 
ordered, adjudged, and decreed as follows, viz., the court finds from 
the pleadings (the answer not being denied, but taken as true) and 
from the evidence that the complainant is not entitled to the equitable 
relief prayed for in her bill; that no fraud has been shown, and that 
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the defendant has acted with the best of faith ; that the pur- 
127 chase complained of was made with complainant’s acqui- 
escence, if not direct consent, and that the complainant’s 
long delay in bringing her suit is inexcusable, notwith- her cover- 
ture, and that complainant’s bill ought to be dismissed with costs. 
Wherefore it is further considered, adjudged, and decreed by the 
court that complainant’s bill be dismissed, and that defendant re- 
cover of the complainant all costs about this suit incurred and have 
execution uaa 
[t is further considered by the court that execution may issue 


| 


against each party forany unpaid costs incurred by them, respect- 
ively, for the use and benefit of the officers of this court, respectively, 
entitled to the same. 

And thereupon the complainant in said cause, by her solicitors, 


gave notice in open court and asked an appeal tothe Supreme Court 


of the United States from the decree in this cause, which appe: a i” 
allowed, and the appeal bond of the complainant to perfect ‘he r 


peal is hereby tixed at the sum of five hundred dollars. 
CHAUNCEY B. SABIN, 
U. S. District Judge for the Kastern District of Texas. 


Kndorsements: “ Ch., 173. Fannie B. Allan v Henry F. Gillette. 
Final decree. Filed May 1, 1885. C. Dart, clerk.” 


128 Final De cr éé. 
From Minutes, March Term, May 1, 1885. 
Circuit Court of the United States, Eastern District of Texas. 


FANNIE B, ALLAN, Complainant, 
vs. +» Equity No.178. 
Henry F. GItuetre, Defendant. 
May Ist, 1885. 
This cause came on to be heard at this term upon the bill, amended 
bill, and exhibits, and answer and exhibits, and was argued by coun- 
sel; and thereupon, upon consideration, it was considered, ordered, 
adjudged, and decreed, as follows, viz: The court finds from the 
pleadings (the answer not being denied, but taken as true) and from 
the evidence that the complainant is not entitled to the equitable 
relief prayed for in her bill; that no fraud has been shown, and that 
the defendant has acted with the best of faith; that the purchase 
complained of was made with complainant's acquiescence, if not 
direct consent, and that the complainant’s long delay in bringing 
her suit is inexcusable, notwithstanding her coverture, and that 
stein tr Hester bill ought to be dismissed with costs. 
Wherefore it is further considered, adjudged, and decreed by the 
court that complainant’s bill be dismissed, and that defendant 
129 ~=recover of the complainant all costs about this suit incurred 
and have execution therefor. 
[tis further considered by the court that execution may issue 
against each party for any unpaid costs incurred by them, respect- 
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ively, for the use and benefit of the officers of this court, respectively, 
entitled to the same. 

And thereupon the complainant in said cause, by her solicitors, 
oave notice in open court and asked an appeal to the Supreme Court 
of the United States from the decree in this cause, which appeal is 
allowed, and the appeal bond of the complainant to perfeet her ap- 
peal is hereby fixed at the sum of five hundred dollars. 

CHAUNCEY B. SABIN, 
U. S. District Judge for the Eastern District of Texas 


Appeal Bond. Filed May 5, ’85. 


Know all men by the- presents that we, Fannie B. Allan, as prin- 
cipal, and J. T. Brady and W. E. Kendall, as winnie are held and 
firmly bound unto Henry I. Gillette in the full and just sum of five 
hi indred dollars ($500.00), to be paid to the said Henry F. Gillette, 
his certain attorney, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and seve rally, by these pres- 
ents. 


Sealed with our seals and dated this fourth day of May, in 

130 the year of our Lord one thousand eight hundred and eighty- 
five. | 

Whereas lately at a regular term of the circuit court of the United 


States in and for the eastern district of Texas, at Galveston, in 
a suit depending in said court between Fannie B. Allan, as com- 
pl: inant, and said Henry F. Gillette, as defendant, to wit, on the 
first day of May, 1885, a final decree was rendered against the said 
Fannie B. Allan dismissing her bill of complaint in said cause and 


adjt ids cing that she pay all costs of sult, and the said Fannie B. 
Allan havi 1g obtained an appeal and filed a cop, yy thereof in the 
clerk’s office of the said court to reverse ihe decree in the aforesaid 
suit, and a citation directed to the said Henry F’. Gillette, citing and 
admonishing him to be and appear at a Supreme C of the 


United States to be holden at Washington the second: Mende of 
October next: | 
Now, the condition of the above obligation is such if th 
annie B. Allan shall prosecute her appeal to effect and acswer all 

costs 1f she fail to make her Dp ylea good, then the above obligation 
be void; else to remain in full force and virtu 
FANNIE B. ALLAN, [L.s.] 

By BRADY & RING. 


— 
~~ 
— 
~ 

j 


. 


Yn ] . i’ ] — : . 7." . 
Sealed & delivered in presence oiI— 


T. BRADY. [L. s.] 
. KENDALL. [t.s.] 


a —— 
— + 


C. B. SABIN 


ry . r Eas | > a ry : @ 9 r. . ryy ve 
U. S. Dist. Judae for the Kastern District of Texas. 
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FANNIE B. ALLEN VS. HENRY F. GILLETTE. 


6 THE UNITED STATES OF AMERICA: 
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eastern district of Texas, holding sessions at catenin, wherein 
Fannie B. Allan is plaintiff in error and you are defendant In error, 
| »> show cause if An the} h ' Ww} \ t | at cree rel) eae against the 
said plaintiff in error as in the said appeal met ntioned should not 
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CHAUNCEY B. cetcagarie 
“i the Eastern Dist. of f Teras. 


The defendant and appellee, H. H. Gillette, by h 11S COU nsel, 
ac knowledges and accepts service of the within citation and 
notice of the a ie peal 
BALLINGER, MOTT & TERRY, 
Counsel for H. #. Gillette, Appellee. 
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Lien, 


appellant, vs. Henry F. Gillette. Filed September 1, 1885. 
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VPPEAT. ROM THE CIRCUIT COURT GF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF TEXAS, AT GALVESTON. 
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SUPREME COURT OF THE UNITED STATES. 


FANNIE B. ALLEN. Appellant, 


H. F. GILLETTE, Appellee. 
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SUPREME COURT OF THE UNITED STATES. 
cetoker Term, 1SSss. 


NO......... 
FANNIE B. ALLEN, Appellant, 
H. F. GILLETTE, Appellee. 


APPEAT. FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


EASTERN DISTRICT OF TEXAS, AT GALVESTON 


STATEMENT 


This is a suit in equity, the same having been tried on 
bill and answer. 

Briefly stated, the facts show that one James Morgan 
departed this life in 1866, leaving a large estate, consisting 
of about seventy thousand acres of land, all of which was 
unproductive except a homestead on Galveston Bay, 
containing several hundred acres, together with improve- 
ments on the same, household goods, farm stock, and some 
other personal property. 

The said James Morgan, deceased, devised his property, 
after payment of his debts, to his six grand-children, who 
were then minors, residing with deceased at the time of his 
death. By the terms of the will the defendant, Gillette, 
and one Geo. Ball, were appointed executors, and 
authorized to administer the estate, after probating the 
will and filing inventory, without executing bond, and 
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without accountability.to, or supervision of a probate 


; » ped 4 ] i ~_ = a lL, . ha Corycdeyy 

court Both executors accepted the trust. The defendant. 
Gillette, became the actual trust 
the estate and the management ti! 


more than formally consent to the acts of Gillette. and 


se 


ePreot. Ball did no 


4 


clied pefrore the commencement oO} this sult. 


+ <i . hy . ] iy ot }¢a}* 
About the year 1872, six years after the death of he 


} ] 4] 4) me PAR :, > aan eate > 
said deceased orand-father, LUC compiainant, annie Bb. 


Allen, one of said devisees, having’ received but little, 11 


anything, of her portion of said estate, executed a deed of 


. i . +> : ee ial oe ~— ; » 42 ] " re mo 
trust on hei undivided One-SIXtTh Lthterest in the lands 


lan aina 4 5 | :, ‘ ieee lL, si ate 09 Senin ' ae 4 
belonging to the Safthie, tO SeCCUFe LHC payment Of a note ol 


$1200, which deed of trust was foreclosed twelve months 
later, at which foreclosure sale Gillette became the 
purchaser. 

At this time the estate was vet unsettled; the lands had 
not been partitioned, and defendant, Gillette, was still the 
executor. Complainant was then a married woman, and 
so continued to be until a short time before the institution 
of this suit. 

The bill was brought to establish the fact. that ¢ 
held the land acquired by him at this foreclosure sa 
resulting trust, and complainant prayed in effect that she 
be permitted to redeem on payment to defendant of the 
amount of money to which he was entitled, and that in the 
event of her being unable to redeem, within such reasonable 
time as the court might direct, then that the land be re- 

her benefit, as though under mortgage to defendant 
for the amount of his advances and interest. 

The court below rendered judgment against complainant, 


; 


C On a 


a | yc f »e" 


dismissing: her bill with costs. 


ErRRoR ASSIGNED 


as to the etfect that the court below erred, “because the 
facts stated in defendant’s answer, and admissions made 
therein by defendant, show the complainant to be entitled 
to the relief prayed for in her bill.” Hee. Go. 


In order to save the court the trouble of referring to the 
record, we herewith submit a detailed statement of all the 
material allegations in complainant’s bill, which were 
admitted in defendant’s answer. 


e Who took Tull Chabroe QO] 
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Complainant is a grand-daughter of James Morg‘an, 
deceased, who died in 1866, the owner of about 70,000 
acres of land, situated in different portions of the state 
(and other property). By the terms of Morgan’s will 
complainant, as one of the devisees, and as heir of her 
mother, another devisee, became entitled to an undivided 
one-sixth interest in his estate. ‘The defendant and the 
late Geo. Ball, eae qualified under the will as 
independent executors its terms they were exempted 
from necessity of giving hak and were authorized to sell 
the lands pertaining to the estate, and settle it up without 
report Ine to the Probate Court, Or being’ accountable to 
any court o1 age 

On the 13th day of June, 1872, the estate being still 
unsettled, and none of it having been partitioned among 
the heirs, complainant, joined by her late husband, Harry 
S. Allen, gave a deed of trust on all her interest in the 
estate, to secure a loan of $1200.00, for which they executed 
their joint note in favor of the Texas Banking and Insur- 
ance Company of Galveston, the same being due six 
months from date, and bearing interest at the rate of 
twelve per cent. per annum. Complainant and her 
husband were unable to pay off this note when it became 
due, and her os in the estate was sold under the deed 
of trust. At this sale the defendant, H. F. Gillette, the 
executor, became ne purchaser, paying for complainant’s 
interest the amount cue on the note, and taking the title 
in his own name. 

Defendant alleges in his answer that he was entirely 
ignorant of the borrowing of said money, and of the 
execution of said deed of trust, until a very short time 
prior to the sale; that on ascert uning that complainant 
and her husband were wholly unable to raise the amount 
due on said note, or to prevent the sale of said interest, he 
went to the bank “to learn the exact situation, hoping to 
be able to aid in something favorable to complainant, but 
was informed that the sale would certainly take place 
unless the money was paid,” that defendant then endeavored 
to persuade “his co-executor, the said Ball, to purchase the 
interest, though without effect, but that Ball suggested to 
defendant that he would loan him the money with which 
to purehase said interest, if he desired so to do; and that, 
in fact, the money with which defendant purchased said 
interest was loaned him” by his co-executor, the said Ball, 
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and another party; but that defendant never thought of 


making the purchase himself, until the matter was 
suggested to him by Ball. 

Defendant further alleges that the sum paid by him forthe 
interest was all that it was worth at that time, and as much 
as it could possibly have been made to bring; that com- 
plainant’s husband was asenage at the sale, “‘and knew that 
the same was a purchase by defendant, in his own personal 
right, and for his own benefit,.and without any trust for 
complainant, and made no dissent thereto in any manner, 
but expressed satisfaction that defendant became the 
purchaser.” 

Afterwards, in 1875, one C. C. Lewis, purchaser ef the 
interest of one cee the other devisees, brought suit for 
partition and account against said executors, and all the 
devisees under the will, except complainant herein; the 
defendant, Gillette, having been alleged in said suit to be 
the purchaser of Mrs. Allen’s share in the estate (which 
shows that Mrs. Allen was no party to that suit). <A 
decree of partition was rendered in this suit in 1&77, by 
which there were set aside to defendant the lands specified 
in the bill, and described in defendant’s answer. ‘The 
estate is still unsettled, a considerable amount of land 
remaining in the hands of the executors. 


Defendant alleges that the indebtedness ef the estate of 


Morgan was large, amounting, as shown by exhibit attached 
to his answer, to over $20,000; that most of the lands were 
unimprove cd, and could only be sold occasion: lly Y without 
great sacrifice; that if the settlement of the estate had been 


forced, it would not have yielded sufficient to pay, the 


indebtedness; and, in detail, defendant’s answer shows 


how he had acted in good faith, and with all reasonable 
diligence, in the discharge of the trust. 
Compl: ainant’s said husband died about six months 
before the institution of the suit. 
In the original bill, complainant sets out at length quite 
a detailed account of the transaction, alleging many addi- 
tional circumstances connected with the same, which were 
calculated to show important derelictions of duty on the 
part of defendant; all of which, however, defendant ex- 
pressly denies. C ‘omplainant—and the fact is particularly 
called to the attention of the court—did not, however, in 
her original bill, and has not since, alleged that defendant 
was guilty of fraud of any kind, either express, implied or 
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ives nor is it claimed that the facts deed th Lue 
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and that the residue be conveyed to 

Defendart demurred at lene th to the bill, clazminge fi 
that it did not show any fraud perpetrated by defendan 
connection with the sale, and { | 
notwithstanding the fiduelary relationship, could bid th 
property in for his own benefit; and, second, that if com- 
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plal nant ever nad aly right to attack the sale. be had LOLI2 
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since lost suchrmght by her laches, and that equity and 

Loot | conscience would not permit her at this late aay, and 
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ner bill 3 Pr”? . 4] a nee a 
ur bill is framed upon Lhe theory fnaAtT the detendant. 
ek Bo . ° . . ; ; - 
{x1llette, at the time of the foreclosure sale. was holdin: 


as executor of the estate, complainant’s interest in trust 
for her benefit : that he could not purchase the same at 
that sale otherwise than upon a resulting trust for her 
benefit; that the law conclusively presumes that uf a 
trustee purchase under such circumstances, 
| 
It 


he takes the 
itle for the benefit of the cestur que trust, and simply fo) 
the UPrpose of protecting the latter’s interest: that Gillette, 
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yy his purchase, acquired the right of holding the property 


as a mortgage, and was entitled to realize what he had 
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paid for it, in the same manner as a mortgagee is entitled 
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of Mrs. Allen al 


purpose in 


her co-beneficiaries. 


The law recognizes the weakness of human nature, by 
removing, so tar as practicable, in cases of trust like the 
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a its of the estate, and have thus made the remainder 
of the lands at onee available to the | Zatees § and suppose 
at the same time, from what he knew of Mrs. Allen. he 
was confident that she would mortgage her interest within 

short time, as she in fact did, would he have sought out 
that man and endeavored to have made sucha sale? Yet 
how ld the leoatee ever prove that he had had such an 

| | 

opportunity?’ Again, after her interest was advertised 


for sale, in how many subtle ways may he have depreciated 
: says: “Itis utterly 
impossible to examine on satisfactory evidence in the 
power of the eourt.””. He may avoid meeting those desirous 


of enquiring’ inte the value of her interests; by innumer- 
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able clevieces he might have accomplished his purpose of 


pene 7 any opposition to his bid, and yet, not leave a 
seintilla — videnee by which this fact could be proven. 
lie was re posit Ory of all that was known in regard CO 
he estat and all information In reoard to the value of 


her tanseett de in it must have been derived through him. 
Was it not his duty to give full and correct information in 
regard to it to all desirous of becoming bidders? If the 
law permitted him to have a personal interest in bidding 
n that property, would he not be tempted to misrepresent 
its valuefr On this point the following language from 
Adams’ Equity, page 158, is applicable: “The permitting 
sueh a contract to stand, however honest it may be in a 
particular ease, would destroy all security for the conduct 
of the trustee, for 1f he were permitted to buy or sell, in 
an honest case, he might do so in one having that ap- 
pearance, but which, from the infirmity of human testimony, 
might be grossly otherwise. It is not therefore, necessary 
to show that the trustee has in fact made an improper 
advantage, but the cestur que trust, if he has not affirmed 
the transaction, with full knowledge of the facts, may, at 
his option, set it aside.” 

And in Michaud vs. Girod, 4 How., 194, the Supreme 
Court of the United States says: ‘The purchase is void. 
and will be set aside at the instance of the cestuz que trust, 
and a resale ordered, on the ground of the temptation to 
abuse, and the danger of imposition, inaceessible to the 
eye of the court.” 
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Story says, on page 311, Vol. 1, Story’s Equity Juris- 
| 


prudence, ‘in all cases where a purchase has been made 
by a trustee, on his own account, although sold at public 
nvuction, the rule does and will permit the cestuc que trust 
to come in, at his option, and without showing essential 
injury, insist upon the e <periment of another sale.” 

Gillette . was entitled to be repatd the money, with 
interest, which he had in effect advanced for his eestur que 
trust. tle might have applied to her for permission to sell 
a sufficient quantity of the land to reimburse himself, or as 
before stated he eould have gone into eourt and asked that 
the property be resold under its direetions. 

The ove ae ielming weight of authority bears out the 
following language, used in Adam’s Equity, page 159: 
‘and it seems, the trustee may not purchase the trust 
property for his own benefit when it is sold under a judicial 
sdlecree Which he was not instrumental in procuring, unless 
under the order of sale he was specially allowed to 
purchase.” 

And so in Perry on Trusts, Vol. 1, page 142: “if a 
person standing in a fiduciary relationship * * * = #* 
pul ‘chase an interest im the trust property with his own 
fun ids , as a reversion, a Junior or a senior mortgage * 
he cannot retain the same, but must hold it upon a 
resulting trust for his beneficiary.” 


oe ‘% 


9TH.—]T wo CLASSES oF TRUSTS. AND RULE KELATIVE TO THE SAME 


In this connection, it is well to bear in mind the 
distinction between the two kinds of trusts arising out of 
dealings between a trustee and his cestua que trust. 


First.—The first class of cases are those in whieh thi 
trustee acquire an interest in the trust property without 
the knowledge or without the consent of the beneficiary, 
cases in which the parties do not meet directly, and 
mutually agree and consent to the bargain and sale. 

It is evident that the case at bar falls within this e 
and as stated before, the trustee can only acquire the tit 
in trust for the beneficiary; the trustee only holds the 
property as a mortgage to secure the sum advanced by 
him in purchasing it. 
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Second.— ‘he second class of cases are those in which 
ie cestur que trust expressly consents to the purchase by 
~ S ‘ a 3 . 
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the trustee, as when they meet and deal together directly. 


It is evident that the ease at bar does not fall within this 


In the seerond elass of cases. the sale is not always 
voidable, as a matter of course, though the burden of proof 
is always on the trustee to show that the sale was a fair 
one, and that he fully explained to the beneficiary every 
fact within his knowledge affecting the value of the latter's 
interest. 

The distinction between these two classes of trusts is set 
forth clearly and fully in volume 2, of Pomeroy’s Equity. 


« 
t 


page 481, ed Seq., together with the rule as stated above, 


} vs . : y ee 1] . ce 
relative to the same. We would eall the attention of the 


court especially to this reference. 
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The reason why a sale should be voidable,. as a matter of 


course, when the title is acquired by indirect means, as 
in the first class of cases, and not thus voidable in the 
second class of cases, where the title is acquired directly, 
by means of a direct bargain with the beneficiary, Is 
obvious. | , 

in the latter class a full and complete explanation from 
the ‘trustee is necessary, in order to make the sale binding. 
There can be no sale without such explanation; the 
parties meet face to face, and deal directly; the opportunity 
for detecting fraudulent misrepresentations are ample; the 
cestur que trust can verify them by subsequent investi- 
gations; he naturally endeavors to ascertain full in- 
formation in regard to the condition and value of the trust 
estate, and he is, to some extent, put upon his guard in 
dealing with the trustee directly. The opportunities for 
secret fraud and hidden maneuvering, are not so great in 
the former class of cases. 

sut when the title is acquired by the trustee by indirect 
methods, as in the case at bar, no explanation in regard to 
the character and value of the trust estate, is given to the 
cestui que trust; and he is easily subjected to any imposi- 
tion which the trustee may seek to put upon him by 
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underhanded and unfair methods. Thus, in the ease at 
bar, Gillette acquired the legal ti without ever having 
made an explanation to Mrs. pt Sa in regard to the 

mdition and value of the estate, or without her ever 
aving heen independently advised, by a competent, 


disinterested person, as would have been necessary had 
He purehasecd from her directly. 

Other reasons in support of the rule, and further. 
ications of it, will be or1\ en in Part II. of this argument, 


cs 3 is. +] m4 3 —— ‘ : 
IL IS. DeCII ved Fnat 10 Wii be LOUNGd a every CASE where 
ubliiec sate to an executor or ouardaiah nas heen held tO 


o trust, that the sale was 
made within tie eye of the court, and depended upon the 


’ . } a . 
be other than upon a resulting 


ratification of the court for tts validity. Thus a guardian, 
OF 8 @3eecucor. ordip Pil y is required to report the sale tO 
the court for the approval, and the title does not Pass until 
such approval has been given. Sueh decisions are 


Je } 
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OUDVIOLES!§ snag Shas 9h case at Dar. 

\\ Will NOW COnS ader ll clet tail the decisions Ot OUP OWT 
Supreme Court, and those of the Supreme Court of the 


United States, which bear most directly upon the 
proposition under discussion; and in this connection we 
will also refer, to a considerahle extent, to the leading 


decisions of other courts on the subject. 

In Erskine vs. Le Baum, 5 Tex., rei Le Baum in 1848 
sold to Erskine his interest in the estate of which Erskine 
was administrator, Some years after, the heirs. of Le Baum 
brought suit against Erskine to recover the land conveyed 
to him by their aneestor, by said purchase, claiming that 
on account of the fiduciary relationship, the sale was nec- 
essarily voidable. ‘The court held that the sale was not 
voidable, and that the facts did not show any fraud, or 
that any unfair advantage was taken of the cestua que 
trust, The court refused to set the sale aside. It is true 
that Justice Lipseomb, in delivering the opinion of the 
court, uses language which is somewhat misleadi Ino, In 
regard to the true doctrine on which the faw of that case 
was founded. Yet a careful consideration of the case, and 
of the authorities to which the learned Justice refers, will 
satisfy one of the soundness of the rule stated by us above 
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and that it is in no way modified by the decision. Erskine 

did not get the title by any indirect proceeding, t by a 

direct purchase from the heir; hence, the trust was a con- 

structive one, and not a resulting trust, the distinction 

between a constructive trust and a resulting one, is decisive 

of this case, and is discussed by us at some length pag 
post, of this argument. 

The next case is that of Howard vs. Davis, 6 Tex., 174. 
Here the court simply held that a mortgagee, with power 
to sell, may purchase at his own sale. ‘This is also held in 
Marsh vs. Hubbard, 50 'Tex., 203, and tke doctrine seems 
to be well sustained by authority and reason. In this case, 
the court, after carefully announcing the doctrine that a 
trustee cannot purchase the trust estate at a pubiic sale, 
shows that a mortgagee is but a trustee in such cases, in a 
qualified sense, sinee he himself has an interest in the trust 
property, and that were he rss of the privilege of 
buying it in, he might suffer great loss. We might alse 
add, that in such eases, the right of the mortgagee to 
purchase the property arises from an implied contract 
with the cestui que trust. 

The next case in point is that of Oonnolly vs. Hammond. 
51 Tex., G07. Here, Steele executed an irrevocable power 
of attorney to Livermore, in 1839, and the same year 
Liivermore conveyed the property to Bailey, whom it was 
claimed took it for the henefit of the agent, Livermore, 
and that it was, in effect, a sale by the agent to himself. 
The court held that if sueh was the fact, the sale was 
voidable only, and that the cestui que tr ust should assert 
his rights within a reasonable time, and that, in this 
instance, thirty years having mate since the sale was 
made, the cestui gue trust was barred by his laches. But, 
in the s same case, appealed again, and reported in 58 Tex., 
the court evidently declining to sanction the broad dictum 
of their predecessors, to the effect that the deed to Bailey 
was valid, unless attacked within a reasonable time, held. 
that after such a length of time, it would be presumed that 
Steele had received the benefits of the sale and had con- 


firmed the same. See Sec. 965, Vol. 2, Pom. Hq. on 


Acquiescence, in this connection. Also page post of 
this argument. 

The case of Michaud vs. Girod, 4 How., 560, 1s the 
leading case on this subject, which has been announced by 
the Supreme Court of the United States. It affirms in 
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‘vers particular the principles asserted in this brief, a 
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iluminates the subject by a wealth of reason. PpHMOSOpPHNy, 
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and authority rarely nret WITH even In the Opimions ol} 


august tribunal Phe case is as nearly in point as almost 
any that We have been abie tO CISCO, er. and Upon if aione 
we are Willing to rest our rig! _ - 

In stevens vs. 10e al] Say W 1] Do). a trustee sold the 
trust property at a public sale, to a third party. ‘Thirteen 
vears afvwer the sale, and after the trustee had been 
discharged of lus trust, he bought the same property from 
this third party. The court, after announcing the general 


rule stated in Michaud vs. Girod and other similar cases, 
suy, that the mere circumstance stated above did not in 
ler the sale voidable. 

See also W ormils VS. Wormly. "e Hlow.. 14 | where the 
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trustee sold for the purpose Ol paying DIS OWN debts. 


itself re ie 


Qut of nimerous cases sustaining our position In this 
argument, and which ave referred to below, we have 
selected that of ¢ Juackenbush vs. | eonard, et al., 9 Paigr 
Jot, as being most nearly in point, and to it we would 
invite the attention of the court. The facts were these 

Leonard, () vuackenbush and Webster. entered into an 
agreement to ‘purchase land; Leonard was to advance the 
money, take the patents in his own name, and after he had 
sold enough of the land to Srypesp himself for the outlay, 
he was to convey one-third of the land remaining to each 
of his associates, Quackenbush pie Webster. ‘The land 
scrip Seems to have been acquired in accordance with this 
agreement in J8i4, Leonard dying meanwhile, the pa 
were taken in the name of his executors. In 
(Quackenbush conveyed his equitable interest in the la 
to one Williams, to secure a debt of $1,480.00, as stated in 
a written defeasance, which authorized Williams to sell 
the land for the purpose of paying the debt. Williams 
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Waited four Vears 10 he paid his d« bt. and then told 


if i 
(2) } ee } . Bes lA 1, 
Quackenbush that unless he paid him he should be 


compelied to convey the Sa, to the executors of 


Leonard, the v having offered him a thousand dollars for it. 
v told W Vink: if he must convey it to 


sole shel a paid 


(Juac kenbush final 
thivm. he must. [J 
Williams a thousand dollars for t 
held by the court, that if the executors had been strangers 
to ¢ Juackenbush, they could have acquired all the interest 
which Williams held as mortg agee, and would be entitled 
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l@ appellants are met bv the rule in equity, 
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; Ba 
estate held by him in trust, can only be allowed the amount 
actually paid therefor, with interest. referring to Lewins 
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See alsu Van Kpps va. Van i pps, J Paige, 2 ‘Torr 
Bank of New ( yrleans, es Paivre. O40: Dick bison Vs. 


(roodwin, | Sanford’s Ch.:; Sitembe vs. Puttiam, 30 Cal.. 
Ti seamed We ao. | y -— Eee eet 
PU. ilall vs. \ cli N&« ss. 40 Penn. »t.. SY €- ( wip bell VS. 
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Campbell, 21 Muich., 409; King vs. Cushman, 43 III: 
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Linrrall vs. Lane, 55 Penn. St., 260; East vs. Paige, 63 
Penn. Stat... LOS: Elolmes vs. Campbell. 10 Minn.. 40. 
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statute of I8fO relative to the estates of deceased DCrSOLS. 
and which was in force when the sale to Gillette was made. 
ea nd A a ISiQ0. is as follows: 

‘If the executor or administrator, directly or indirectly, 
Beis enige Biss of the, estate, Upon the applicatLon Of 
aby person interested in the administration, aa order shall 
be made that such part shall be held in trust for the estate, 
and the executor or administrator shall only be entitled to 
retajn in lieu thereof the amount he shall prove to have 
been paid by him therefor, This includes the purchase of 
claims.” 

‘his statute simply declares what the law was, and 
always has been, and provides a speedy and efficient remedy 
in case of its violation. 

If it be contended that the statute was intended to relate 
exclusively to sales made in due course of administration, 
we reply, that the reason which may be urged in support 
of the policy of the statute, as thus construed, apply, with 
even greater force, in support of our position in reference 
to the case at bar. 

Where the administrator purchases at a sale made in due 
course of administration, and the purchase money is_ paid 
over to the estate, the estate does derive a benefit from the 
sale. But in the case at bar, Mrs. Allen derived no benefit 
from the purchase by Gillette. She did not receive the 
purchase money; she never, by her consent, parted with 
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r barred by laches. 
Thus, Gillette has no more reason to complain of Mrs. 
: [a Say See pene deere Sat aes 
lieged laches 1n bringing this suit than she 
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compiain Of his own laches in failing to have the property 
resold for her benefit.. ‘The money paid by him for he} 


e“urely invested 1} the property, and 
been increasing’ at the rate of elo ht per cent. per annum. 
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‘s was, of course, the shortest period which 
| bar complainant’s right by virtue of mere limitations. 
the ‘Texas statutes on the subject, 
then in force, which need not be set out in full, show that 
ten years was the longest statutory period. 


Paschal’s 
Digest Laws of Texas, Art. 4617, e¢ seq. see also Angel 
on Limitations, See. 25. | 

On this point Angel 


uses the following language in 
section 29: 


“So strictly are the above rules adhered to in 
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the only remaining’ potnt to be considered is that of laches. 
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We affirm without hesitation, that instance was an 
express, implied or resulting trust, barred on the 
ground of laches, where there had been a delay of less than 
the statutory period of limitations, except when, from lapse 


of time, the evidence of the transaction was impaired, We 
} 


challe nee the defendant’s council to produc Ca sing e€ Case 
controverting this rule. 
Constructive trusts are sometimes barred by laches in 


SO 


less than the statutory period of limitations. But not 
as to express, implied or resulting trusts, except as above; 
nor have we been able to find any case, even of a 
structive trust, in which the cestus que trust was held to 
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have been barred by his laches in less than the statutory 
period of limitations, unless the laches were coup led with 
an enjoyment of the benefits resulting to him from the 
transaction, together with his consent, express or tmplied, 
on this point. See Sec. 965, Vol. 2, Pom. on Eq. 

[It will be found in every case on which the defendant 
may rely to sustain his plea of laches, that the trust was a 
onstructive one, unless time had impaired the evidence 
necessary to establish it. 

To put t the proposition in another way, we say that no 
kind cf trusts, not omgimating in fraud, 2. e. constructive 
uescence on the 
e statutory period 


trusts. are barred by mere laches or ae qi 
part of the cestur ue trust. in less than th 
of limitation 


Analysis of the Principles On wh ich the above rule 1S 
founded, and appleation of the same to the 
alleyutions i the bill. 
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In Sec. 166. Vol. 1. Perry on Trusts. the author savs in 
relation to express, implied and resulting trusts: ‘These 


trusts arise, result. or are I nplied from the contracts and 
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relations of the parties. There is another large 
cluss of trusts. - - * Such trusts are called con- 
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structive trusts. here is no fraud in the creation of a 
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resulting trust. 
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lHe CASE AT BAR 1S A RESULTING TRUS1 


It was perfectly proper for Gillette to bid in the property 
at that sale, and protect in this way the interest of his 
cestur que trust. He had a right to take the title in his 
own name, in order to secure the money paid out for it. 
The law conclusively presumes that he intended to act 
honorably in the matter, and that he did take the title for 
this purpose. On this point, speaking of resulting trusts, 
Section 124, Vol. 1, Perry on Trusts: “They are trusts 
which result in law from the acts of the parties, whether 
they inte nde d to create th 12m or not. % * because the law 
presumes them to be intended by the parties, from the 
nature and character of their transactions with each other.” 

Suppose Gillette had bargained directly with Mrs. Allen, 


i 
I 
i 
: 
' 
| 


BUS ar ORE rR 2 oem AS: 


rr  eeseerasietts 


is FANNIE B. ALLEN VS. HM. F. GILLETTE. 


and paid her $1,200.00 for her interest. If there were 
fraud in the transaction, if he failed to make the proper 
xplanation, a constructive trust would be created. 

Or suppose an agent or trustee to sell, were to sell 

indirectly to himself, but that the principal, nevertheless, 

should accept the purchase money and retain it, with 
knowledge of the fact; if by means of any misrepre- 
sentation, or suppression of facts, the principal was induced 
to ratify the transaction, a constructive trust would be 
created. 

Now, even admitting, (though the case of Alores vs. 
Jewell, 4 Otto, 506, is expressly to the contrary,) that in 
cases of a similar nature to those instanced above, the 
weight of authority is to the effect that the cesta que trust 
must elect, within a reasonable time, and within the 
statutory period of limitation, whether to sue for ecancel- 
lation or to retain the benefit of the transaction, we 
confidently assert that none of the reasons on which this 
rule is founded are applicable to a resulting trust like the 
one at bar. 

One of the reasons referred to above is, that the cestui 
gue trust ought not to retain in his hands the results of the 
transaction, and at the same time speculate on the chances 

fits becoming more profitable for him in the future to 
rescind it. Some courts seem to hold that to permit the 
cestur que trust to do this, would give him an undue 
advantage over the trustee, since the option to rescind is 
not mutual, The trustee cannot go into court and set up 
the fact of his own fraud, and ask that the property be 
sold under the direction of the court, for the benefit of 
himself and the cesfuc que trust. In the ease at bar, 
however, Gillette and Mrs. Allen were on the same footing, 
in the particular just referred to. Giullette, at his option, 
could go into court at any time, and ask to be relieved of 
the trust, and ask that a sufficient amount of the property 
be sold to reimburse him for all that he had expended in 
protecting the interest of his beneficiary; and he could 
also have obtained the permission of the court to bid in the 
property absolutely for his own use at such resale, had it 
become necessary to do so in order to protect his interest. 

Again, Mrs. Allen has not been enjoying the fruits of 
this transaction in any greater degree than Gillette himself. 
Interest has been constantly accruing in his favor on the 
sum which he advanced, and he has had the privilege at 
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any time of realizing on his investment by means of a 
resale under the directions of a court of equity, as above 
suggested. 

‘Anoth ley reason why a constructive trust may be barred 
by laches, and which is wholly inapplicable to a resulting: 
trust, is this: Suppose that in case of a constructive trust, 
like one of those instanced above, the trustee does really 
acquire the property fairly and in perfect good faith; in 
such case he ought not to ‘be subjected to a suit ordinarily 
for its recovery “by the cestur que trust, after a reason: ible 
time has elapsed, the point being that a trustee has a right 
to purchase the property absolutely, if he does so fairly 
and in perfect good faith, after having made all proper 
explanations, he paying for the property all that itis worth. 
[In such a case the trustee should be permitted to arrange 
his affairs relative to the purchase on a permanent basis as 
speedily as possible. Public policy demands that after a 
reasonable time, the trustee, in such a case, be relieved 
from the apprehension of litigation, particularly, since in 
case of litigation, the burden of proof is on him to show 
that his title was fairly acquired. If this were not so, a 
i trustee, under no circumstances, would dare to purchase 
from his cestur que trust, and the rnoht of the latter to 
dispose of his property to the best advantage might thus be 
denied him. Now, in the ease at bar, Gillette, as we have 
seen, got no title at all. He had in effect simply purchased 
a mortgage. He had no right to make any business 
arrangement on the assumption that he had a title, and that 
after a reasonable time he would not be disturbed in the 
enjoyment of it. 

Suppose Gillette, before he purchased at that sale, had 
expressly agreed with Mrs. Allen that he would only take 
the title in his own name, as security for what he had to 
pay for it; this would have made hin, in effect, a mortgagee 
by agreement. In such case, would any lawyer for a 
moment dream of asserting that any period less than ten 
years would bar Mrs. Allen’s right to redeem — property, 
or to go into court and ask that enough of it be sold to 
- satisfy Gillette’s claim, and that the rest be enon to herg 
W ould they assert, in view of the enhanced value of the 
property, that it was contrary to good conscience for her 
to demand this after the lapse of six or seven months from 
her discoverture, while Gillette, during all this time, was 
getting eight per cent, interest on his investment, and 
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could have realized on it years before had he thought 
proper to go into a court of equity for that purposer It is 
absurd to talk of such a thing. Yet, as we have seen, 
there is no difference whatever, in equity, between 
Gillette’s present position, and what it would have been 
had he bid in the property in aecordanee with an express 
agreement to hold it as a mortgagee. — 

They, resulting trusts, are “trusts which result in law 
from the acts of the parties, whether they intend to create 
them or not, * * * because the law presumes them to 
be intended by the parties from the nature and character 
of their transactions with each other.” 1 Perry on Trusts, 


124. 


ON THE QUESTION OF ESTOPPEL BY EITHER CONSENT OR RATIFI- 


CATION, 


FURTHER STATEMENT. 


The answer of defendant does not show that complainant 
ever, herself, consented to his purchase at the foreclosure 
sale. It states that defendant first learned of the sale a 
few days before it took place, and that he “came to 
Galveston at once, and not more than two days preceding 
the day of sale. The complainant, as he now remembers 
and believes, was sick and confined to her bed.” Rec., p. 30. 

The following comprises all that is alleged on this point: 

“Defendant, prior to said sale, saw said Allen, the 
husband of complainant, and on hearing from him again 
that they could do nothing except to permit the sale to 
proceed for whatever the lands would bring, defendant 
informed said Allen of what had transpired with said Ball, 
and of the said conclusion on the part of defendant, at 
which said Allen expressed his satisfaction at the prospect 
that defendant might become the purchaser, instead of 
said Banking Company, as said Allen had supposed would 
be the case.” 

‘‘No objection whatever was suggested by said Allen to 
purchase by this defendant. No complaint was in any 
manner made by him of any action or omission by defendant 
connected with the administration of said estate, or the 
sale of the interest of said complainant. No request or 
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suggestion was made by him as to anything that defendant 
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any manner, but expressed satisfaction that defendant 
became such purchaser.” ivee., p. 31. 

‘There are no averments tn the answer of Any Vi itification 
of the purchase on tne part of complainant, other than her 
passive acquiesence, 

it was averred in the answer that defendant after having 
ascertained that the property would inevitably be sold, 
ete., “made up his mind to attend said sale, and bid the 
amount of the debt and e xpenses 6 fthe sale.” (Rec., p. 31.) 
He then informs plaintiff's husband of his intention, and 
the latter expresses his approval. Jd. 


FIRST POINT, 


There was no element of estoppel in the transaction, 
because it is not shown that defendant acted on, or was 
induced to act upon, any consent given by the husband. 
much less by complainant herself. He makes up his mind 
to purcnase, then informs complainant’ S husband of his 
intention, and the latter aecquieses. Objection on his part or 
her part would then have been futile; the sale would 
nevertheless have taken place. Again, consent on the 
husband’s part could not divest the wife of her interest mn 
the land, and thereby enable her trustee to acquire a title 
absolute, instead of one on a resulting trust. See statutes 
quoted below. 


STATUTES OF TExAS BEARING ON THIS BRANCH OF THE CASE 


“The husband and wife shall join in the conveyance of 
real estate the separate property of the wife, and no such 
conveyance shall take effect until the same shall have been 
acknowledged by her privily and apart from her husband, 
before some officer authorized by law to take acknowledge- 
ments of to deeds.” Pasechal’s Digest, Art. LOO3. 
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That married women under laws of Texas, ean only 
convey their separate property by means of a deed 
properly acknowledged. Cole vs. Bammel, 62 ‘Lex., 103; 
Johnson vs. Bryan, 62 Tex., 623; Ruleman vs. Pritchell, 
59 'Tex., 482; Davis vs. McCartney, 64 Tex., 84. | 

The laws of Texas further provide that ‘all property, 
both real and personal, of the wife, owned or claimed by 
her before marriage, and that acquired afterwards by gift, 
device or descent, as also the increase of all bonds thus 
acquired, shall be the separate property of the wife.” 
Paschal’s Digest, Art., 4641. 


é < . . co 
INEMARKS 


First: Before touching directly upon the point in issue 
in this argument, we trust the court will indulge us in a 
brief resume of the principles of equity already referred 
to, which, to our minds, firmly establish the premises on 
which this supplemental argument will be based. While 
these elementary principles are well remembered by the 
court, it may nevertheless be profitable to restate them in 
this brief in order that the relation which they bear to the 
facts of this case may be clearly seen. Begging the court’s 
pardon therefor, we cannot resist the inelination of 
inserting the following quotation on this point: “In the 
first place, when the trustee deals with the trust property, 
but not directly with the cestur que trust, and without the 
latter’s intervention, the rule is inflexibly established, that 
where in the management and performance of the trust, 
trust property of any description * * * is sold, the 
trustee cannot, without the knowledge and consent of the 
cestur que trust, directly or indirectly become the purchaser. 
Such a purchase is always voidable, and will be set aside 
on behalf of the beneficiary, unless he has affirmed it, being 
sui juris, after obtaining full knowledge of all the facts.” 
2 Pom. Eq., Sec. 958. 

(a) We assert that no well considered case can be 
found within the lids of a law book militating against the 
above rule. Counsel-for defendant gravely referred to the 
case of Blackman vs. Shelly, 8 Humph., 439, where a 
guardian purchased the property of his ward at sale under 
decree of court, as being. conclusive of this one. That 
case, however, bears no analogy to the one at bar, and is not 
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an exception to the inflexible “rule” stated by Pomeroy, 
because the purchaser at the sale of a ward acquires no 
title until it is confirmed by the court. So too as to the 
apparent exceptions in cases from one or two states in 
which purchases by executors have been upheld, special 
statutes have generally authorized them. Again, executor’s 
sales are made ordinari!y under the direction of a court, 
and are not usually valid except upon the express approval 
of the court. But in the case at bar, the trust was 
administered independently of “any court or judge.” 
Gillette was not only an executor in the usual sense, but 
he was a éruster, with as much authority over the estate 
entrusted to him as was ever vested in a trustee. 

(6) ‘The point that the sale did not result directly from 
any act of Gillette; that he was not instrumental in 
procuring it, and hence that the rule does not apply, is, to 
our mind, puerile in the extreme. Courts of equity do not 
split hairs in considering trust relationships. Every reason 
In support of the policy of removing from the trustee 
the temptation to perpetrate a fraud by hidden methods, 
which can be advanced in one case, can be urged with equal 
force in the other. but as to this the authorities are con- 
clusive. In Quackenbush vs. Leonard, e¢ al., 9 Paige, 334, 
stated on pp. ante, the cestur que trust mortgaged 
his interest inthe land after the trust had been created, 
precisely as in the case at bar. The mortgagee sold the 
mortgage to the trustee at a discount, with the &énowledge 
and with much more consené on the part of the cestur que 
trust than as is alleged in defendant’s answer. ‘The 
confidential relationship in that case was not nearly as 
strong as in the case at bar, and yet the court held that 
the trustee took the mortgage upon a resulting trust. 

Second: Believing this court, after an investigation of 
this case, will entertain no doubt as to the fact that 
Gillette’s relationship, at the time of the sale, was such as 
absolutely to prohibit him from buying that property 
except on a resulting trust, we will now proceed to discuss 
the question as to whether the answer charges such facts as 
to knowledge and consent on the part of Mrs. Allen, as to 
change the character of the trust. 

(1.) If, in a case like that at bar, equity permitted. the 
trustee to purchase the property otherwise than upon a 
resulting trust, by simply obtaining the consent of the 
cestur que trust, the purpose of the rule, which is “to remove 


Y4 FANNEE B. ALLEN VS. H. F. GILLETTE. 


every temptation. from the trustee, (2 Pom. liq., 482, ) would 
be defeated. 

Equity says to the trustee ‘it is useless for you to delay 
the settlement of the estate in the hope that some act of 
imprudence on the part of the legatee, lnduced perhaps 
by her necessities, will enable you to acquire her interest 
in it in an indirect manner, 2 e., through a forced sale, 
without being compelled to make the necessary ex- 

nations aud submitting to ber being independently 
advised, as would be necessary were you to buy directly 
from her. Nor will you be permitted to accomplish your 
purpose by simply vetting her consent when the sale does 
take DE ice. 

The truth may be that during the six years which 
elapsed from the creation of the trust tothe sale, Gillette’s 
opportunities of selling off enough of the lands at fair 
prices to have sail the debts were ample; the truth may be 
that long anterior to the sale he could have eflected, with 
the aid of the courts or with the consent of the creditors, 

partial partition of the estate, dividing half the lands 
among the legatees, and reserving’ the balance for the 
settlement of the debts, and yet ‘from the infirmity of 
human testimony,” it is utterly tmpossible to prove this 
fact. A man from the North, seeking a permanent iInvest- 
ment writes Gillette, offering him a fair price for a 20,000 
acre tract of land. Gnullette never replies to the letter. 
W hat chances are there of proving this circumstance? 

With every appearance of honesty and good faith, the 
trustee may ingratiate himself into the confidence of the 
cestur que trust, while he is deliberately carrying out a 
deeply laid scheme to defraud her Will equity permit 
him to hope to consumate his plans successfully, provided, 
at the last moment, he can get his unsuspecting victim 
simply to consent to his purchase? 

2.) Such consent is not the kind contemplated in the 
text quoted from Pomeroy, supra. by his “hidden hand,” 
in a2 manner inaccessible to the eye of the court, (2 Pom. 
Kq., 485, note,) he has brought about the condition in which 
it is futile for the cestui que trust to refuse her consent. 
She has no choice in the matter. She cannot stop the sale 
by her refusal. 

(3.) It may be suggested that the trustee has the same 
temptation to create an opportunity of defrauding the cestui 
que trust, from the fact that the law does permit him to 
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C7 be trust. ‘The fact as averred bia cle fendant’s answer. that 

he had explained to complainant and her husband, on 

various. occasions, “all matters he supposed at the time of 
i $ 


interest to them,” (paragraph seventh), ete., ete., is not 
uch an explanation as the ee required, ‘Lhe cestur que 
trust was not t then interested so deeply in the matter—the 
explanati ons must be made at the time of the sale. So 


also the eceskur que trust, ina ense like that at bar. must be 


independently advised, and it is not averred that she acted 


on the advice of any one. 

(5.) That anything which — int’s husband could 
do or say would not be binding on her, it seems to us is 
too plain for argument. 

‘he answer avers that defendant “‘came to Galveston at 
Once, and not more than tWoO days preceding the day Of 
sale. ‘The complainant, as he now remembers and believes, 


was sick and confined to her bed.” Is it possible that 
anything which a sick woman confined her bed might 


say would give validity to the purchase? 

Again, it is not averred that Gillette was induced to 
make the purchase by reason of any act or word on her 
part, or that he relied on the same in any way, consequently 
she is not estopped by any such act or word. 

It is not even averred that Gille ‘tte was induced to make 
the ovbonseee by reason of any act or word on the part of 
complainant’s husband. Gillete says that “prior to said 
sale” he saw Allen, and informed him “of what had 
transpired with said Ball, and of said conclusion on the 
part of defendant.” It thus appears that he made up his 
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mind to buy the property before he saw complainant’s. 
husband, and when he did see him he simply told him what 
he had decided to do, and the former expressed his 
satisfaction. [In the case of Quackenbush vs. Leonard ef 

L,Y Paive, 354, supra, the cestue que trust told the party 
CO COHVEY LO his trustee if he must. | Giillette does not 
state that the failure of Allen to object to the purehase in 
any way induced him to carry out the resolution which he 
had previously formed, or that he would not have made 
the purchase had Allen demurred to his doing so. 

The theory upon which it is sought to show the validity 
of Gillette’s title, by reason of Mrs. Allen’s assumed 
consent, is based on the u inciple of her being estopped, 
by her own act, from claiming that he took the property 
Upon a resulting trust. On this point, see 2 Pom. Kq., 
See. 812, where the following language is used: ‘The 
cases all agree that there can be uo estoppel unless the 
party who alleges it relied upon the representation, was 
induced to act by it, and thus relying and induced, did 
take some action.” 

Again, there can be noe stoppel unless the party a 
whom it is urged was, at the time, fully informed of 
right, and of the facts relative to the matter. 2 Pom. iy 
S809. Also, sce case of Turner vs. Furgerson, 58 Tex. 

Before closing, we desire to add one suggestion further, 
in reference to the points discussed on paige of this 
brief. The fact that under the laws of ‘Vexas, in force at 
the time of this sale, an executor, under no circumstanees, 
could purchase for himself, even though the sale, as in the 
ease of all sales under decree of the Probate Court, was 
subject to the scrutiny of the court, and dependent upon 
its approval, shows the policy of ‘Texas on the subject to 
have been even more rigorous than that of many other 
States. If an executor, administering an estate under the 
direction of a court, required to make annual re ports, and 
in no case permitted to sell lands except upon consent of 
the court, obtained after showing the necessity for the sale, 
and the \ -alidity of the sale being Wholly dependent upon 
the subsequent approval of the court—if, with so many 
safeguards as these, a purchase by the executor, except 
upon a resulting trust, was made impossible by an express 
statutory declaration of the policy of the state, what 
possible ground can there be for contending that the policy 
of our state presents an exception to the rule “inflexibly 
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Why should a law be passed prohibiting an executor from 
purchasing when he acts under the eve of the court—when 
he must first show the court a necessity for the sale, th 
validity of which is dependent upon the confirmation by 
the court? The polrey of the law is founded on the 
reasons stated Ol pages (), ¢ and S ante nd these PeaASONS 
apply with far greater ‘force in the case at bar. 

In the former case the executor 1s required to file annual 
reports under oath, open TO the inspection of the 
showing the condition of the estate and its indel 
subject to the approval of the court. In the case 
he only filed an inventory, six years before, 1 
assumed the trust. 
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OCTOBER TERM, 1887. 


No. 277. 


FANNIE B. ALLEN, Appretiant, 


HENRY F. GILLETT, Aprecrer. 


SUPPLEMENTAL ARGUMENT OF APPELLANT. 


We believe we have shown in our brief heretofore filed 
in this case that the law applicable to the facts admitted in 
defendant’s answer clearly establishes the theory of our 
case, that Gillett, by his purchase of Mrs. Allen’s interest, 
takes the property only as a resulting trust for her use and 
benefit, subject to the payment of his claim and without re- 


gard to any question of fraud or good faith pertaining to the 


transaction. 

But:as this may not be considered the only vital question 
on which the complainant’s rights depend, the Court will 
please pardon us for submitting this as a further argument 
illustrative of this theory, as well showing other questions 
developed by the record. 

In Cumberland Coal Company vs. Sherman, 30 Barbour, 
569, Judge Davies, after quoting a number of high authori- 
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ties, uses the following appropriate and forcible language: 
“Tt is thus seen that the rule by which agents or trustees 
are prohibited and rendered incapable of purchasing or 
dealing with the property of their cestui que trust 1s one of 
universal application, justified by a current of strong and 
high authorities, and is adhered to with stern and inflexible 
integrity; and the consequences of such dealings and pur- 
chases is that the agent or trustee is liable at any time, on 
the application of the cestui que trust, and as a matter of 
course and without reference to the fairness or unfairness of 
the transaction, the adequacy or inadequacy of the price 
paid, or any other equities of the agent or trustee, to have 
the sale set aside. Such has been the uniform administra- 
tion of the laws of England and, where the civil law pre- 
vails, and in this country. No reason is suggested why rules 
thus founded on the soundest morals, and which have been 
maintained with such uniformity and steadiness, should now 
be relaxed. On the contrary, it is seen from every consider- 
ation arising from circumstances surrounding us * * * 
forcibly demands of courts of justice a firm adherence to 
these principles and a stern application of them to every 
case coming within the sphere of their action.” 

On this subject Chief Justice Legrand, in 16 Md., 436, 
said: “The necessity of good faith, and that free from sus- 
picion as far as practicable, between principal and agent, is 
the main pillar of support to the doctrine. The necessity 
of it underlies all decisions. Remembering the weakness 
of humanity, its liability to be seduced by self-interest from 
the straight line of duty, the sages of the law inculcate and 
enjoin a strict observance of the Divine precept, ‘ Lead us 
not into temptation.’ ” 

The same ruleis elaborately discussed and firmly held by 
Chancellor Kent. 

See 2 Johnsun Ch. R., 252. 
Covington and Lexington R. R. Co. vs. Bowler et al., 


9 W. P. D. Bush. Rep., 468. 
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FACTS IN 


The facts and circumstances developed by the case at bar 


are truly persuasive of the correctness of the rule, ‘“ Lead us 
not into temptation,” as applied to the duties of trustees ; 
‘and, for the purpose of showing what a reckless disregard 
the defendant, Gillett, had for this rule, I beg to call the at- 
tention of the Court to some of the facts as shown by the 
pleadings. 
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The seventh paragraph of complainant’s bill states: 


ndidaiaieabtinntiaanaiaanilitieemmnhinds atc ee 


“That shortly after the death of said grandfather, to wit, ) 
about the month of June, 1866, when your oratrix was 
about seventeen years of age, she intermarried with one 
Harry L. Allan, who had no other means of supporting 
himself and wife except by his labors as clerk, book-keeper, 
or otherwise by his personal labors; that your oratrix hoped 
and believed, at the time of said marriage, that she would 
have been able to obtain from said executors, as she thought 
she had a right to, the interest which was bequeathed to 
her by her grandfather as aforesaid, and that for more than 
six years thereafter did your oratrix anxiously await and 
expect said executors to administer said estate, so that your 
oratrix could get her interest in the same partitioned to 
her, or at least a portion of the same & sufficient to meet 
her then current family necessities, which were then press- 
ing her said husband to maintain your oratrix & their 
three little children, the fruits of said marriage; that your 
oratrix’ said husband became unfortunate in business and 
was not able to procure sufficient enployment to meet nec- 
essary family expenses, as well as being afilicted with sore 
eyes and about to lose his sight, when about the 13th day 
of June, A. D. 1872, your oratrix, at the instance of the said 
husband and in company with him, called on the said Gil- 
lett, who was then the acting and managing executor of said 
estate, and who was familiar with the condition and re- 
sources of the same, and as such had then had possession 
and control of the same for more than six years, as well as 
being familiar with the pressing financial necessities of 
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your oratrix & husband, and did then and there request 
and entreat him, the said Gillett, to let your oratrix have 
her portion of said estate or to arrange in some way to make 
the same available, so as to relieve your oratrix & husband 
from the then pressing wants of themselves & family, but 
the said Gillett did then and there refuse said request and 
to take any action whatever to make such interest available, 
except the said Gillett did then and there suggest and ad- 
vise that your oratrix & husband could obtain money on 
her said interest by mortgaging said interest in said estate.” 
(See Record, pages 2 and 3.) : 


To the above defendant Gillett answers as follows: 


“To the seventh paragraph or clause in said bill this de- 
fendant answers that he admits complainant’s marriage to 
said Harry L. Allen, as stated, and that said Allan was de- 
pendant on his labor as clerk, &c., but was competent and 
experienced therefor. He cannot answer as to the thoughts 
_or expectations of said complainant with respect to the ad- 
ministration of said estate; that the complainant well knew 
the condition of said estate as to the large amount of indebt- 
edness thereof and the nature of the property and resources 
for its payment; that she also well knew, as the facts were, 
the anxious efforts of this defendant to provide for the pay- 
ment of the indebtedness to the very best advantage, not to 
sacrifice the lands of the estate, but to preserve them to the 
utmost extent possible for devisees. 

“She was also informed and knew and had full means of 
knowing the unsalableness of the lands of the estate asa 
resource for the payment of its debts or as a resource to raise 
money upon. All the allegations that said Harry L. Allan 
became unfortunate in business or was unable to obtain em- 
ployment to meet his family expenses, or was afflicted or 
affected with sore eyes to the extent alleged, if true, were 
unknown to this defendant, but defendant does not believe 
them to be true, and on his best information and belief he 
denies the same to be true. Defendant further says that the 
further statements in said bill that about the 13th June, 1872, 
complainant, in company with her said husband or either 
of them, called on this defendant and then and there re- 
quested or entreated defendant to let said complainant have 
her portion of said estate or to arrange in some way to make 
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the same available, so as to relieve complainant and her 
husband from pressing wants of themselves and family 


a 
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are each and all wholly untrue and 
and this defendant denies each and all of said 


statements 1n 
whole and in every part.” (See Record, pages 23 and 24. 
The tenth paragraph of complainant’s bill states 
=" Your yratrix is informed ind believes and SO chal res 
that at & before the 15th day of Jan’ry, 1873, the date of 
said purchase by Gillett, that your oratrix’ interest in said 
lands was worth at least three times the value that said Gil- 
lett gave for the same at said sale, in its undivided condition, 
and if said estate had thus been properly administered & 
said interest had been duly partitioned the sacs woul hav 
been worth a great t de al more at said time, but YOu! here 
charges that th said Gillet Was, from his opportunities as 
the ac tive exe seniiibia of sald estate as aforesaid about thy onlv 
person who was familiar with the value of said interest, and 
who had failed to atta your oratrix of the same, and wh 
had failed to make any exhibit of the condition of said es 
tate, and by so eiilsectdiee eae information and by failing 
to administer the same within a reasonable time, to-wit. 
nearly seven years, the time which said executors had full 
possession & control of said estate before the purchase of 
your oratrix’ interest by the said Gillettas aforesaid, whereby 
he, the said Gillett, did have, take, & exercise undue advan- 
tage over your oratrix and any othe! person In bidding In 
said interest and becoming the purchaser thereof at said sal 
and thereby obtained an unconse ‘lonabl le adv intage over 
your oratrix & obtained said interest for much less than thi 
same was in truth & in fact worth at the time of said sal 
(See Record page . 
To this defendant Gillett answer 
To the tenth jeeeeies or clause said bill defendant 
answers that statements as to the value of the interest of said 
plaintiff are estimative arr matter of opinion dependent on 
facts then undeveloped and uncertain and not capable of 
test as positive facts, but that defendant denies, on best in 
formation and belief, that the interest of said complainant 
in said lands was at the time of said sale, or at any ti 
previously worth three times the value the defendant gave 
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for the same; and he denies there had been any improper 
administration of said estate which depreciated the value of 
said interest; and he denies that if said estate had been aa- 
ministered so that prior thereto the lands had been parti- 
tioned among the devisees, said interest would have been 
worth more than in its then condition, but, on the contrary, 
it would have been of less value. 

“ Defendant admits his active efforts to acquaint himself 
with the value of the different lands of the estate and to 
dispose of such as were most salable to pay debts, but that 
information had assured him of the fact hereinbefore stated, 
that public or forced sale of said lands would be at such low 
prices as would probably absorb the whole of them without 
paying the debts, and it was not the belief of defendant at 
the time of said sale that a purchaser of said interest would 
not reimburse himself unless the executors were permitted 
to proceed with settling debts to the best advantage, and 
except by holding said lands a long period of time. 

‘Defendant denies the statement in said paragraph of 
failure on his part to inform complainant in regard to her 
interest and of all matters affecting the value thereof as fully 
as he had opportunity to do, and denies all concealment of 
any fact or matter in anywise relating to said estate, its ad- 
ministrators, or the nature and value of complainant’s in- 
terest therein, and he denies that he did have or take or 
exercise any undue advantage over complainant or her hus- 
band or any other person in hiding said interest and be- 
coming the purchaser thereof at said sale, or that he did any 
act whatever to cause or bring about said sale or prevent the 
best and fullest price from being obtained, or which could in 
anywise unfavorably or injuriously influence or affect the 
interest of said complainant and her said husband or either 
of them. 

“ Defendant further says that a fair and full recital of the 
circumstances of his purchase of said interest is as follows : 

“That he was entirely ignorant of the borrowing of said 
money by complainant and her husband or of any mort- 
gage of or trust deed upon their interest in said lands until 
a very short time prior to the sale under said trust deed he 
read the advertisement of the sale to be made of said lands 
by the trustee in a newspaper, the Galveston News, as he 
now remembers. ‘This occurred in Harris county. 

“Not only had he had no connection with said loan or 
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trust deed, but he was absolutely ignorant thereof ut 
saw the advertisement for the sale, as above stated. De- 
fendant came to Galveston at once, and not more than two 
days preceding the day of sale. 

“The complainant, as he now remembers and belie C8, WAS sick 
and confined to her bed. 

“ He saw her husband and expressed his astonishment at 
the fact of said trust deed, telling how he became aware ot 
it. Said H. L. Allan repiied that he had not desired to bor- 
row the money and make said trust deed, but had yielded 
to his wife’s importunities, as she desired to make a trip, and 
that 1t was an improvident act on their part. 

“ Defendant enquired as to said Allan’s means of paying 
the note and preventing the sale, and Allan state 
was inevitable; that the note could not be paid 

‘“ Defendant enquired if Mrs. Allan’s relatives had been 
informed and appealed to, and he rep lied they had, but in 
vain. Defendant enquired if he had tried to find some one 
who would buy in the land or give a better price than it 
was mortgaged for, and he rep! lied that he had done all he 
could to obtain extension of the loan and to find a purchaser 
for the lands who would give more for them than the amount 
for which they had to be sold, but without any success. Said 
Allan stated that they had no alternative but to permit the 
sale for whatever the lands would bring, and supposed 1 
banking company, the creditor, would make them bring the 
debt. 

‘“* Defendant then saw Mr. Kimball, th 
he understood had charge of the matter, as to learn the 
exact situation, and hoping to be able to nid In hi 
favorable to complainant and her husband, but was in- 
formed by said Kimball that the sale would certainly take 
place unless the money was paid; that the bank would give 
no more for the lands than its debts and didn’t want them 
at that amount. 

“ Defendant then went to Mr. George Ball, his coexecutor, 
who was a man of wealth, and stated to him the facts, sug- 
gesting the purchase of said inte rest by said Ball, the motives 
assigned therefor being that if the bank purchased it might 
coerce the executors into a sale of the lands fur payment of the 
remaining debts in a manner to injure the interest of the de- 
visees of the testator whose interest was the object defendant 
had labored to secure. 
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“This defendant was a poor man, living with constant in- 
dustry and with strict economy. The thought of the pur- 
chase on his own account had not even suggested itself to 
him, because he was wholly without the means therefor and 
had never attempted a speculation by the purchase of prop- 
erty for resale in his life. 

“The said Ball declined on the ground that he had little 
confidence in investments in lands so situated, and that it 
would not prove profitable. Defendant argued with him that 
he would not lose money, but by waiting until lands appreciated 
he would be repaid. The said Ball then surprised defendant 
with the offer to lend him the money to make the purchase, 
stating that he united in defendant’s apprehension that pur- 
chase by the bank might prove prejudicial to the interests 
of the other heirs, and that he would wait on defendant for 
payment until the lands could be sold favorably. Defendant 
had the utmost confidence in the kindness and well-meaning 
of said Ball, and under these circumstances made up his 
mind to attend said sale and bid the amount of the debt and 
expenses of the sale, borrowing the entire money therefor 
from said Ball and another party. 

“ Defendant, prior to said sale, saw said Allan, the husband 
of the complainant, and on hearing from him again that 
they could do nothing except to permit the sale to proceed 
for whatever the lands would bring, defendant informed said 
Allan of what had transpired with said Ball and of the said 
conclusion on the part of the defendant, at which said Allan 
expressed his satisfaction at the prospect that defendant 
might become the purchaser instead of said banking com- 
pany, as said Allan had supposed would be the case. 

“No objection whatever was suggested by said Allan to 
purchase by this defendant. i 

‘No complaint was in any manner made by him of any 
action or omission by defeudant connected with the admin- 
istration of said estate or the sale of the interest of said com- 
plainant. 

“No request or suggestion was made by him as to any- 
thing that defendant was or had ever been expected to do or 
could do to prevent said sale or be of aid or service to them. 

“And defendant says that it was utterly out of his power 
to prevent said sale or to have caused any larger or better 
price to have been bid or obtained for said interest of com- 
plainant. He says that but for his presence as a bidder he 
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believes that the banking company, creditor, would have 
bought in the trust property at less than the amount of the 
debt, leaving a part of the debt still due and upaid by com- 
plainant and her said husband. The said Henry L. Allan 
was present at said sale and heard and was fully aware of 
the bid by this defendant and defendant’s purchase of said 
property, and knew that the same was a purchase by de- 
fendant in his own personal right and for his own benefit 
and without any trust for or liability to complainant, and 
made no dissent thereto in any manner, but expressed satis- 
faction that defendant becamesuch purchaser.” (See Record, 
pages 29, 30, 31. 


ges 

We will now proceed to show that some of the statements 
made by Gillett in his aforegoing answers are unreasonable 
and are materially contradicted by some of the exhibits 
attached to his answer. 


The record shows that one C. C. Lewis purchased tl] 


the 1n- 
terest of one of the heirs and forced the executors, by suit 
in the district court of Harris county, to partition said es- 
tate. It appears from Exhibit No. 4 (Record, page 45), that 
on the 25th day of April, 1877, said court rendered a decree 
of partition, in which it was found that executors had received 


for— 
Sale of lands, for rents and all...-..--------- $29,381 75 
Upon accounts, including debts due testator... 2,056 00 


NESS | f. nnenmme: | iy 


Exhibit No. 2 Bare, pages 40, 41, 42, and 43) shows that 
sales of lands by executors during the ears 1868, 1869 
1870, 1871, 1872 dig the 15th of January, 
lett’s purchase), were 19,444 acres, and that the amount they 
received for lands after the 15th of January, 1873, to the 
25th of April, 1877, was only $1,248.56, which, deducted 
from the totalamount received at date of partition, $31,437.75, 
would leave $30,189.19, being the amount received by ex- 
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ecutors for account of the estate prior to the 15th of Janu- 
ary, 1873, the date of purchase. 

The answer of Gillett (see Record, page 22) states that the 
indebtedness of Morgan at “the time of his death was over 
twenty thousand dollars.” 

His Exhibit No. 4 shows total amount of indebtedness, 
with interest to the 5th January, 1869, to be $24,395.31, 
which should be added the total amount shown to have 
been paid by executors to the children and Kosciusko Mor- 
gan (grandchildren and heirs of testator), $2,575.76, mak- 
ing $26,971.24 to be deducted from the $30,189.19, amount 
chargeable to executors, as shown above, would still leave 
$3,217.85 over and above indebtedness of testator and ad- 
vances to heirs prior to the 15th of January, 1873, when 
Gillett purchased Mr. Allen’s interest; yet Gillett, in his an- 
swer to seventh paragraph of complainant’s bill, in effect 
| | says that about the 13th of June, 1872, said estate was largely 
indebted ; that he could not pay the same on account of not 
being able to sell the lands of the estate, and that Mrs. 
Allen “ was informed and knew and had full means of know- 
ing the unsalableness of the lands of the estate as a resource 
for the payment of the debts or as a resource to raise money 
upon ;” and in answer to tenth paragraph of complainant’s 
bill, hereinbefore set forth, Gillett says: “That public or 
forced sale of said lands would be at such low prices as would 
probably absorb the whole of them without paying the debts, 
and that it was not the belief of defendant at the time of said 
sale (referring to the time of purchasing Mrs. Allen’s interest) 
that a purchase of said interest would not reimburse himself 
unless the executors were permitted to proceed with settling 
debts to the best advantage and except by holding said lands 
for a long period of time.” In giving his reasons for pur- 
chasing Mrs. Allen’s interest, Gillett in his answer further 
says: “ Defendant then went to Mr. George Ball, his coex- 
ecutor, who was a man of wealth, and stated to him the fact, 
suggesting the purchase of said interest by said Ball, the 
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motives assigned therefor being that if the bank purchased 
it might coerce the executors into a saleof the lands for the 
payment of the remaining debts in a manner to injure the 
interest of the devisees of the testator, which was the object 
defendant had labored to secure.” 

The statements made by Gillett about the large amount 
of indebtedness of the estate at the time of his purchase of 
Mrs. Allen’s interest, the small value of the land, and the 
fear of being forced to sacrifice land to pay debtsand thereby 
injure the rights of devisees, as well as many other state- 
ments contained in his answer, are flatly contradicted by 
the exhibits attached to said answer. we have shown the 
executors had, prior to Gillett’s purchase of Mrs. Allen’s in- 
g to said estate amount- 


we 


terest , disposed of property belongin 
ing to $30,189.19, which was more than sufficient to cover 
all indebtedness and advances at that time. 

Exhibit No. 2 shows that during the years of 1868, 1869, 
1879, Ls71, and 1872 about 19,444 acres were sold for cash, 
for payment of debts and short-time paper, and averaging 
about $1.43 per acre, yet on the 13th of January, 1873, 
when the executors had disposed of ites suficient to pay 
off all indebtedness, and when, as a matter of public history, 
the values in Texas were being increased by the wonderful 
growth of population, railroad building, and other enter- 
prises, still Gillett purchased Mrs. Allen’s interest in the re- 


~~ 


mainder at less than twenty cents per acre, and he tells 
court under oath that it was all it was worth and more than 
any one else would give, “and that it was utterly out of his 
power to prevent said sale or to have caused any larger price 
to have been bid or obtained for said interest.” As Gillett 
was the active executor, who transacted all of the business 
of said estate, he was the only person who knew the true 
condition of said estate. Suppose the fact had been gener- 
ally known that the debts against the estate had been paid 
or nearly paid and ready for partition, which was a fact, and 
that there remained to be divided among the heirs many 
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different tracts, aggregating 47,000 acres, situated in eight 
counties, some of them among the best counties in the State 
of Texas, and that Mrs. Allen’s interest was 7,204 acres or 
more, is it reasonable to suppose that said interest wouid not 
have brought more than Gillett gave, to wit, the amount of 
the note and expenses of sale—say in all not to exceed $1,300, 
or less than twenty cents per acre? 

These facts were well known to Gillett, and to no other 
person, as it is shown in the bill and admitted by the an- 
swer that he was the active executor, and that Ball did not 
give the business any attention, but relied on Gillett, and, as 
a matter of form, concurred in his actions. It was the first 
duty of Gillett to have made these facts known to.Mrs. Allen, 
which failure is charged in his bill of complaint, and Gil- 
lett’s answer fails to show that he gave her or any one eise 
any such important information. Suppressio vert suggestio 
falst. Gillett not only withheld this very important infor- 
mation, of which he was the only custodian, but the facts 
and figures, by a careful study of his exhibits before referred 
to, show that his answer in many important particulars is 
not true, and therefore every part of it is discredited and 
unworthy of belief,and especially his positive denials of im- 
portant allegations in complainant’s bill, and particularly 
such as stated in the seventh paragraph of said bill. 

From the fact that Gillett was executor of complainant’s 
grandfather’s estate, in which she was largely interested, and 
from which she had received only the small pittance of less 
than two hundred dollars, as shown by the record, it was very 
natural that she should go to Gillett and make known to him 
her pressing necessities for money and request of him her 
portion of said estate, or to arrange in some way to make the 
same available, so as to relieve herself and family from 
pressing wants, before she mortgaged the same; all of which 
Gillett positively denies, and says “ he was entirely ignorant 
of the borrowing of said money by the complainant and her 
said husband, or of any mortgage or trust deed upon her in- 
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terest in said land until a short time prior to the sale under 
said trust deed,” &c. Now, when we consider the circum- 
stances stated in her bill which would naturally induce 
Mrs. Allen to call on Gillett and request of him to make her 
interest in said estate available, &c., and that Gillett lived 
in Harris county, where the trust deed must have been re- 
corded, and only forty miles from Galveston, Gillett’s story is 
not very reasonable and.should not be taken as true. 


The facts and circumstances developed by the record in 


this case forcibly vindicates the policy of the law in pro- 
hibiting a trustee from acquiring any interest in the prop- 
erty of his cestuea que trust. In this case the record shows 
that the trustee, Gillett, not only disobeyed the Divine injunc- 
tion “lead us not into temptation,” but, for the purpose of 
concealing his motives and justifying his acts, he has, to 
say the least, perverted the truth to an extent that should 
put him beyond the protection of a court of equity. 


MRS. ALLEN NEVER LEGALLY CONSENTED, CONFIRMED, OR Af 
QUIESCED IN THE PURCHASE OF GILLETT. 


In the case of Cumberland Coal Company vs. Sherman, 
before referred to, the court fully approved of the rules ap- 
plicable to confirmation of sales to trustees by the cestua que 
trust to be as follows: 


Ist. The confirming party must be suz juris, not laboring 
under any disability, as infancy or coverture. 


2d. The confirmation must be a solemn, deliberative act. 
not, for instance, fished out from some expressions in a let- 
ter, and particularly when the original transaction was in- 
fected with fraud, the confirmation of it is so inconsistent 
with justice and so likely to be accompanied with imposi- 
tion that the court will watch it with the utmost strictness, 
and will not allow it to stand but on the very clearest evi- 
dence. 
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od. There must be no suppressio veri or suggestio falsi, but 
the cestui que trust must honestly be made acquainted with 
all the material circumstances of the case. 


4th. The confirming party must not be ignorant of the 
law—that is, he must be aware that the transaction is of 
such a character that he could impeach it in a court of 
equity. (See 30 Barbour, 530; Lewin on Trust, 97 Law Lib., 
074.) 


Referring to the above rules the court said: “All these 
positions are confirmed by numerous authorities, and are 
believed to be sound law and of universal recognition.” 
Applying these principles to the facts in this case, as shown 
by Gillett’s answer, even if they were true, it is very clear 
that Mrs. Allen could not, nor did not consent to or acquiesce 
in the purchase of her interest by Gillett. Mrs. Allen was 
not sui juris, but a married woman, and could not consent to 
the sale of her jand except by a deed signed by herself and 
husband and duly asknowledged by her in privy examina- 
tion apart from her husband, as required by the statute law 
of Texas referred to and quoted on page 21 of our first brief. 
By the law of Texas the husband cannot sell his wife’s land, 
though she may have executed to him a power of attorney 
for that purpose. (See Cannon vs. Boutwell, 53 Tex., 626.) 

It is not in any way averred or shown that Mrs. Allen said 
or done anything to induce Gillett to make the purchase ; 
on the contrary, his answer shows that Mrs. Allen was not 
at the sale, but was at home, “sick and confined to her bed,” 
and that Gillett never saw her at any time after the deed of 
trust was made, or that she ever said or wrote a word con- 
senting to or in any way confirming said sale or attempted 
to authorize her husband or any one else to consent to the 
same. Even if she had consented it would not have pre- 
cluded her from recovering in this suit, unless such consent or 
acquiescence was made after a full and fair explanation on 
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the part of Gillett and for a valuable consideration, none of 
which is alleged or shown from the record. 

Therefore, from a full and fair consideration of the facts 
and circumstances shown from the record, and as Mrs. Allen 
brought this suit within a few months of the removal of her 
coverture by the death of her husband, we submit that the 
reasons given by the circuit court in dismissing complain- 
ant’s bill, to wit, “that the complainant is not entitled to 
the equitable relief prayed for in her bill, * * * and 
that the defendant has acted with the best of faith; that the 
nurchase complained of was made with complainant’s ac- 
quiescence, if not direct consent, and that the complainant’s 


long delay in bringing this suit is inexcusable, notwith- 


g 
standing her coverture, and that complainant’s bill ought to 
be dismissed,” (see R., p. 62) cannot be sustained in equity 
and good conscience, and that a decree should be rendered 
in favor of complainant as prayed for in her bill and the 
amendment thereto. 


GILLETT HAS LONG SINCE BEEN PAID BACK HIS PURCHASE- 
MONEY. 


Exhibit 7 (see Record, pages 57 and 58) shows that Gillett 


land purchased of 


has long since sold 2,7274 acres of the la 
Mrs. Allen for $2,515.25. This would still 
acres, which land Gillett has realized as the profit made out 
of the purchase from Mrs. Allen, his cestua que trust. 


A trustee or executor will not be permitted to create in 
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himself an interest opposite to that of the party for whom 
he acts, nor to traffic in the estate for his own emolument. 
See Faucett vs. Faucett, 1 Bush., 511, and authorities 

there cited. 
In accepting the trust created by the will of Morgan, Gil- 
lett became complainant’s trustee, and therefore could not 
purchase her interest, though the sale was at public auction. 
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(See ib.) The fact that the complainant had mortgaged her 
interest, with power to sell it, did not in. any way change 
the relations which previously existed. He was still her 
trustee and she was still his cestuz que trust. She had not 
parted with her title to the property, and Gillett, being her 
trustee, could not purchase it, except by a direct proceeding 
of a contract of purchase by dealing with each other at 
arms’ length, at the same time Gillett making a clean breast 
and a full and fair disclosure of all the material facts and 
circumstances within his knowledge, and without: any sup- 
pressio veri, which would affect the value of her interest; 
none of which was done. 

Gillett’s answer shows that after his consultation with Ball, 
his coexecutor, who had agreed to loan him the money, Gil- 
lett had then made up his mind to make the purchase with- 
out consulting the complainant, or even her husband. His 
answer also shows that when he went to Galveston to attend 
the sale he never saw complainant or had any communica- 
tion whatever with her, she being at the time in her bed 
sick. Gillett simply informed her husband that he intended 
to purchase her interest, and that the husband expressed his 
satisfaction at the prospect of Gillett becoming the purchaser, 
and so expressed himself after the sale. Now, even if this 
had been ail true, and the husband had been fuily author- 
ized to sell his wife’s interest, it was not sufficient to author- 
ize Gillett to purchase, because his answer does not show 
that he informed or ever attempted to inform the husband 
about any of the material facts affecting the value of com- 
plainant’s interest, which were that the debts of the estate 
had been all or nearly all paid, that the estate was ready for 
partition among the heirs, and that complainant’s interest 
was about 7,234 acres. Now even if all this had been done 
by Gillett, and the husband had then consented to the pur- 
chase, it would not have been binding on the complainant, 
because she was then a married woman and could not dis- 
pose of her interest, being her separate property, except in 


the manner provided by the statute law of Texas. (See 
Cannon vs. Boutwell, 53 “‘ex., 626.) And being a married 


woman when the sale of her interest to Gillett was made, 
no limitation or delay can bar her recovery, as this suit was 
brought within a few months after the removal of her cov- 
erture by the death of her husband. (See Paschal’s Digest 
of the Laws of Texas, article 4621; also article 3201, Re- 
vised Statutes of Texas.) 


All of which is respectfully submitted. 
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[0 Supreme Gourt of the United States 


: OCTOBER TERM, 1885. 


FANNIE B. ALLEN, Appetiant. 
DS 


HENRY F. GILLETTE, Appenxres. 


APPEAL FROM THE Crrcutr Court or tHE Unirrep StraTrrss 
| FOR THE KASTERN District or Texas. In Eourry. 
| STATEMENT OF CASE AND BRIEF FOR APPELLEE 
T. N. WAUL. of Counsel. 

| This case was set for hearing by complainant upon the 
| bill, amended bill, and exhibits, and the answer and ex- 

hibits (Tr., 59 60), and upon the hearing a final decree 
| was rendered tor the appellee. 


The court finding from the pleadings, the answer not be- 
ing denied, but taken as true, and from the evidence, that 
the complainant is not entitled to the equitable relief 
prayed for in his bill; that no fraud has been shown and 
that the defendant has acted with the best of faith; that 
the purchase complained of was made with complainant's 
acq uiesence, if not direct consent, and that complainant’s long 
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delay in bringing her suit is inexcusable, n»twithstanding 
her coverture, and that complainant’s bill ought to be dis. 
missed, with costs, ete. (Tr., pp. 61, 62. ) 

As all the facts stated in the answer in response to the 
bill, as a defense to the bill, or facts stated upon informa- 
tion and belief, which defendant would have a right to 
prove, are admitted as true, it may tend to the elucida. 
tion of the,case to make a statement of such matters as may 
seem important to the appellee. 

The principal facts are: that James Morgan died in the 
year 1886. He devised his property to seven grandchild- 
ren, pretermitting one grandson, who, from the fact that 
the entire property was community property of James 
Morgan and his deceased wife, and that this grandson was 
one of two heirs of his mother, who as one of two child. 
ren heirs of Mrs. Morgan, inherited one-eighth of the entire 
property, being one-fourth of bis grandmother’s community 
share. This right was not set up and asserted by the 
grandson until after distribution bad taken place among the 
seven devisees or their representatives, but when asserted 
could not be resisted, and was yielded to by all parties. 
(Tr., p. 23.) 

The estate consisted of a large amount of wild lands, 
wholly unproductive, situated in different counties which 
were not improving, the lands in them not in demand; 
these lands generally of inferior quality and little value, 
and titles to a considerable part of them in dispute. The 
lands were appraised under oath by the lawful appraiser 
of the estate at 25 cents per acre. (Tr., p. 33.) 

The estate owed debts exceeding $20,000. (Tr... pp. 
38, 39.) 

The complainant was the oldest of the seven grand- 
children. She married in 1866, at 17 years of age. The 
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other six children after the death of their mother, which 
occurred soon after Morgan’s death, resided in Kentucky, 

ith relatives able and willing to provide for their educa. 
tion and maintenance. (Tr., p. 24.) Morgan’s will withdrew 
his estate entirely from the probate court, leaving its set- 
tlement exclusively to his executors. See will. (Tr., 17, 18.) 

The executors selected by Morgan were first: this defend- 
ant, who resided a near neighbor to him in the country, 30 
miles from Houston; a poor man, a school teacher the greater 
part of his life, then the manager of a “ Home” for the child. 
ren of deceased soldiers, maintained mainly by public liber 
ality through his exertions; selected as executor on account 
of Morgan’s friendship for him and confidence in his integ- 
rity, and his fidelity to the interests and welfare of these 
grandchildren. The other, Mr. George Ball a man of 
wealth and the very brightest reputation tor business bt 

It is to be taken as a fact that if the debts of the est 
had been paid off by forced sale, or by early sale of oe 
lands, the entire property would have heen exhausted and 
insufficient therefor. (Tr., p. 22.) 

The policy of the executors was to induce creditors to 
accept lands in settlement of their debts, to offer lands 
for sale in small tracts to parties desiring to buy, at the most 
accommodating terms, so as to make the most favorable 
sales, and by personal influence and solicitation with the 
creditors to induce delay until payment could be made 1 
this manner. Their policy was thus to pay off the debts 
to the best possible advantage, and to save all of the lands 
they could for division among the devisees, the orandechild- 
ren of Morgan, hoping that by appreciation they would be- 
come of sufficient value to give them substantial aid in life. 

It is alleged,-and to be taken as a fact that this policy 
was entirely acceptable to and approved by the relatives of 
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the other six minor children, who had ecare of them, and 
were providing for and educating them in Kentucky. 


Cita 27.) 

These six children were minors, beyond the territorial 
jurisdiction of the courts of Texas, and without any lawful 
ouardian. 

The complainant was married to a young man of good 
business qualifications, in receipt of a fair salary, getting 
along in all reasonable comfort; and it is alleged, and to be 
taken as true, that the condition of Morgan’s estate, its indebt- 
edness, its lands, their value, locality, fitness for ready sale, 
and the policy and management of the executors were all, 
_ from time to time,explained to complainant and her husband 

by respondent and understood by and familar to them, and 
fully and particularly explained whenever desired or sought, 
and wholly without any concealment or reservation whatso 
ever. And it is to be accepted as the fact that this policy 
_and action on the part of the executors, well known to com. 
plainant and her husband, between whom and the defendant 
were frequent interviews and discussions, was never In any 
manner complained of, but met with their entire approval. 
(T'r., pp. 238, 24, 25, 27, 28.) | 

June 13, 1872, the complainant, not from any pressure of 
necessity, want or need, but in order to gratify an extrava- 
gant whim tor a pleasure trip, or excursion, borrowed 
$1200, or rather the note of her and her husband was given 
to the ‘Texas Banking and Insurance Company for that 
amount, at six months with 12 per cent. per annum interest 


after maturity, having been discounted by the bank, its 
payment secured by a deed of trust on her interest, the un- 
divided seventh (as supposed and recited) in the various 
tracts of land belonging to the heirs of said. Morgan, speci- 
fying the various tracts; and to be sold on default of pay- 
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ment, on twenty days notice at public auction before the 
court-house door of the county of Galveston for cash. 

With the effecting of this loan, the making of this note, 
or trust deed, the defendant, Gillette, had nothing to do, 
and was ignorant of it. He never heard of it, or of any 
necessity, purpose or thought of it, until, by accident, 
reading a copy of the Galveston News, in a remote place in 
Harris county, he saw the advertisement of the sale to be 
made under the trust deed by Allen and wife. He hurried 


instantly to Galveston. It was two days before the sale was 


tobe made. ‘The complainant was sick in bed. He saw her 
husband, and expressed astonishment at such a trust deed, 
and inquired concerning the facts. ‘'he husband explained 
that it was his wife’s requirement, extravagant, useless and 
against his judgment, for the purpose of a pleasure excur- 
sion she wished to. take. Gnullette enquired the means of 
averting the sale. None whatever. Every suggestion oc- 
curring as a possible reason was mentioned, but all had been 


tried and failed. Allen and wife were completely at the 
mercy of the bank. They had made up their minds that the 
sale was inevitable and might be for a less amount than 
the debt. 

Gillette went to the bank to try, if possible, to induce an 
extension. The bank was inexorable. It would make the 
sale; would if necessary, bid the amount of its debt for the 


property but not a cent more; did not want the property, 
preferred the money; Gillette could effect nothing for the 
interest of the complainant with the bank. 

He then went to hisco-executor, Mr. Geo. Ball, and ex: 
plained the situation. He said this interestin the property 
of the estate will be bought in by the bank, the bank will 
want to realize its money straight way, and will force us to 
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make sales of the lands of the estate and close it up, which 
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would be to the great detriment of the Morgan grand-chil- 
dren in Kentucky, and entirely defeat the plans and hopes 
of the executors for settling up the estate and saving as 


} 


much of the lands as possible for the children. 

Mr. Ball recognized the difficulties, and the probable 
consequences. Gillette then urged Mr. Ball to become the 
purchaser of the interest of Mrs. Allen, to be sold at the 
trust sale, and argued if he would hold on to it, take care 
of it, the lands would come into market and appreciate, and 
he would not lose money. 

Ball declined, said he had no confidence in the in- 
vestment, but told Gillette if he was willing to take the 


‘risk Ball would lend him the money, and wait until 


he could repay it. He again saw the husband of the com- 
plainant, and stated that he thought of bidding for the 
property, if the bids did not exceed the amount of the 
debt and costs. Allen expressed his satisfaction that Gil- 
lette should buy and become the owner of their interest. 

The next day being the sale day, he again saw Allan, 
who repeated his willingness and satisfaction that Gillette 
should buy, and informed Gillette that the complainant, 
Mrs. Allen, hearing of his idea of purchasing, would be 
alike pleased. Allen was present at the sale, entirely cog- 
nizant of the purchase by Gillette, not only without objec 
tion, but with satisfaction, that Gillette should become the 
owner of the interest. (Tr., 30, 31.) 

It is to be taken as true that defendants moving and 
main purpose was for the protection and advantage of the 


minor grand-children, the devisees of the land; and to be 
taken as a fact, that nothing in the nature of concealment, 
withholding or improper use of information ever occurred on 
his part, as respects the complainant, her husband, or any 
other person; and that, but for the plaintiff’s bid, the 
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sale would not have brought the amount due on the land; 
and that the price was a fair market price at a public 
sale of the lands. 

The sale took place January 15th, 1873, and it is to be 
taken as true, that with full knowledge of all the facts, 
the complainant and her husband at the time and thence- 
forward acquiesced in said sale to and purchase by the de. 
fendant, until the death of Allen in February, 1883, and 
such acquiesence continued by her, with relatives and 


friends around her, willing and able to have aided her in 


a 
redressing any wrong they suspected had been done to 
her, 

And this acquiescence, the belief on her part, in the full 
knowledge of all the facts that defendant’s act was in 
good faith, and in no wise injurious to her, and with her 
approval atthe time, continued untilthe summer of the 
year 1883, when under the influence and advice of the 
Hon. John T. Brady, and under achampertous contract with 
him for a large portion of the land which he might recover, 
he was permitted to bring this suit. 

The price paid by Gillette was reasonable, adequate 
and fair. ‘This is alleged and to be taken as true, and 
is strongly corroborated. ‘Tbe lands were appraised at 25 
cents per acre by the sworn official appraisers 

Lee, who had an eighth interest, uncontested, in the Gul. 


lette seventh. sold it.-January 28. 1882, nine years later 


for $200. (Tnr.. p. 20.) 


One of ’ the | heirs who came of ave sold his interest for 


SLOOO, and Gillette endeavored to sell his interest to the 
same purchaser for the principal of what be had given. 


This suit was brought. Twelve years had passed away. 


The defendant has devoted his time and the cadiiii and 
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labor of his life to these lands. He has in every way 
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banded and preserved them; has looked to their develop. 
ment as the bulk of his little estate. Its management has 
entered into and controlled the plans and business of his life, 
great changes have taken place. We do not enlarge upon 
the development of this country, the progress which has 
been wrought, and their tendencies to enhance the value of 
these lands. ‘These are matters of judicial knowledge. 
Paty 2s) 
POINTS. 
3 

The first proposition on which we wish to state clearly 
to the court is that this case is to be decided, not upon 
the law of England, not upon the law of any other State 
or States, not upon some imaginary theory or principle sup- 
posed to pervade this country as equitable, but upon 
the law of Texas, to be gathered from its statutes, if 
there be any, or from its jurisprudence directly and_ post- 
tively, if that be settled; and if not, then by what you 
shall conclude, in your most enlightened judgment from the 
analogy and spirit of her decisions, or cognate or germain 
subjects to be the law in Texas of this case. 

Slaughter vs. Glenn, 98 U. S., 242, was an equity case 
from Texas. The court say: It is to be decided accord- 
ing to the jurisprudence of Texas. We must administer the 
law of the case in ali respects as if we were sitting there 
reviewing the decree of an inferior court in that locality. 
Citing Olcott vs. Bynum, 17 Wal., 44. 

Olcott vs. Bynum, 17 Wal., 44, that was a case in which a 
resulting trust was claimed under a trust sale in North 
Carolina. The court say: 

“Tt is to be determined by the lea /oci rei sitae. It 1s to 
be considered solely in the light of the statutes and adjudi. 
cation of North Carolina. The court must hold and admin- 
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ister the law upon the subject as if it were sitting as a lo- 
‘al court of that State.” (Pp. 57, 58). 

Hwing vs. St. Louis, 5 Wal., 413, an equity case. The 
complainant can ask no greater relief in the courts of the U. 
S. than hecould obtain were he to resort to the State courts. 
If in the latter courts, equity would afford no relief, neither 
will it in the former. 

These principles, wherever title to land in the State is 
affected, entering into and forming rules of real property 
have been recognized and enforced by the Federal Courts 
uniformly. 

Hinde vs. Vattier, 5 Pet., 401. 

Van Ness vs. Pacard, 2 Pet., 137. 

W heaton VS. Peters, S Pet., O91. 

Kendall vs. U.S., 12 Pet., 524. 

Penn. vs. Wheeling Bridge Co., 13 How., 518. 

Neves vs. Scott, i1b., 272. 

U.S. vs. Eckford, 6 Wal., 484. 

Brine vs. Ins. Co., 96, U. S., 627. 

Orvis vs. Powell, 98 U.S., 177. 

The applicability and necessity of this doctrine in Lexas 
would be particularly striking in the case. of a purchase by 
a trustee himself undera trust deed, or mortgage of lands 
with power of sale on default by the mortyage creditor 
as trustee. 

[t will be admitted that in “equity jurisprudence,” so 
called, the general rule is that a trustee cannot become a> 
valid purchaser at his own sale, 1. e.,to sell to himself; but 
from 3d Texas Reports to now, the 68th, it has been held 
in a great number of cases that the trustee conducting the 
sale with entire fairness might become the purchaser at his 
own sale. ‘The reason of the English Equity rule was 


squarely met by the able men who laid the foundation of 
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equity in this state, and they held that the interest of the 
creditor in the property, in its producing a full price, and 
being made to pay at least his debt, was a public policy 
controlling such as grew out of his opportunity and tempta- 
tion to fraud and wrong. The fraud and wrong remained 
open as objections. But to make their mere possibility 
work the positive disability of the trustee was against the 
best interests of justice and of society. Thousands of titles 
in this state rest on such scales. No lawyer would think of 
objecting to such a title in the state court on the sole ground 
of the incapacity of the trustee to purchase. And it would 
be a strange anomaly because the forum should be a federal 
court, sitting in Texas, that a different rule should obtain 
and such titles be overthrown. | 


I. 


Whatever may have been the weight of authority, or the 
approved doctrine of courts of equity in England or in the 
other states of the Union, it was early settled in the state 
of Texas, in the case of Erskine vs. De La Baum, 3 Texas, 
415, where the learned judge, after an examination of 
authorities, narrows down the legal proposition thus: “The 
“ difference between these eminent jurists is this, that 
“ Judge Story says, if a trustee to sell is the purchaser, it 
“is voidable at the mere will of the beneficiary. And Lord 
“ Brougham rests it on the good faith of the transaction, 
“ making the same prima facie voidable, and throwing the 
“ burden on the agent to rebut the presumption and show 
“ the good faith of the transaction. It has been shown 
“that according to the doctrine held in South Carolina, 
“Stallings and Wife vs. Forman. Executors anda dminis- 
“ trators who sel] under an order of court constitute an ex- 
“ ception to the rule, that a trustee to sell cannot purchase, 
“and that they can purchase.” 
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And the court adopt the opinion of Lord Brougham in 
| | 
the case of Hunter vs. Atkins, and such has continued to 


be the law thence hitherto in the state of mite _ he court 


been 
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based upon one of 
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say further, “the decree must have 
“ two hypotheses, that anadministrator cannot purchase from 
“ the heir, however fair the transactio. if | 
“purchase, 1t 1s with the responsibility of assuming th 
‘then of proof. It is believed that neither of the tw 


‘ ositions 1s sustained by the law, but that such cont 
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| Acts of legislature organizing probate courts prohibiting 
such pt urchase referred to (p. 420), has reference only to 
sales by the administrator in due course of administration. | 

der vs. Davis. 6 Texas. 194. 

— conveyed to a trustee for a married Woman 2 
her children; the trustee giving his notes therefor and 
ating a mortgage with ie r of sale to tl nortgagee 
default of payment: Held, that the mortgagee might 
chase or procure another ne sssaeliae at his OW? sale. and if 
there be no circumstances to indicate unfairness, fraud or at- 
tempt to stit le So as to secure the land below its 
value, the sale cannot be impeached. 

Erski ine vs. DeLa Baum is cited and approved. 

The fact that the trustee for sale had interest in the result 
of the sale lends weight to the decision. 

Scott vs. Mann, 33 Texas, 725. 

Mortgagee with power of sale holds the power coupled 
with an interest, and may purchase the property at a sale 
otherwise fairly made, and it makes no difference whether 
he makes the purchase himself, or by his agent or attorney. 

The court say if it were an original question they would 
be induced to deny the power to purchase, but they will 
follow the decision of those very able jurists who so long 


adorned that bench, and whose memories are and will be 
revered by the profession. Hemphill, Wheeler and Lips- 
comb. 

In Goodgame vs. Rushing, (35 Texas, p. 722), the opinion 
is very brief. It is as follows: “In this case the court in- 
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structed the jury ‘The defendant's intestate being the 
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‘ mortgage, had no right to bid off the property bimself, and 
‘a sale made to himself upon such a bid was void, and 
‘ vested no title to the property in him.’ This is not the law 
in this State. See 6 Texas Rep., 174, and 33 Texas, 725. 
The court misdirected the jury. The judgment is reversed 
and the cause remanded.” 

Marsh vs. Hubbard, 50 Texas, 208. 

Land conveyed in, trust to a surety to secure him against 
loss by the maker and authorizing sale on default at matur.- 
itv of note: Held, that the trustee could sell and buy at 
his own sale, and his deed as trustee to himself passed a 
good title. ‘The court say “Now under this decision of the 
* court can there be any question as to his right to hecome 
“himself the purchaser.” 208 (citing 6 Texas, 174, 33 
Texas, 725.) 

Connolly vs. Hammond, 51 Texas, 635. 

Sale by a trustee who becomes indirectly the purchaser 
of the trust property at such sale is not absolutely void, but 
prima facie voidable. 

Erskine vs. DeLaBaum, 3 Texas, and Howard vs. Davis. 
6 Texas, approved. 


ITI. 

“The c. q. t. who desires to set 1t aside must assert his 
rights within a reasonable time. Long acquiescence in thesale 
after the facts connected with the purchase were known, 
or by the exercise of reasonable diligence might have been 


known, will amount to a confirmation of thetrustee’s action.” 

In Texas the rule is well established, that a party 
seeking equitable relief against fraud or mistake, is charge- 
able with laches from the time it was or ought to have been 
discovered. 

The court say: 

“The rule long since adopted in this court in regard to 
‘sales made by trustee or agent to sell, who becomes him- 
“ self indirectly the purchaser, is that such sales are held to be 
“only prima facie voidable.’’ Citing Erskine vs. DeLaBaum, 
o Texas, 406, and 6 Texas ] 74. Nor are the courts of ‘Texas 
alone in this view of the law. A strong current of author. 
ity isthat such sales are valid, until set aside or repudiated 
by the c.q. t., who must asert his rights within a reasona. 
ble time Shelton vs. Homer, 5 Mete., 467: 5 Johns, 44. 

Even in those eourts, which recognize the rights of the 
c.q.t. or principal to repudiate the sale, his long acquies- 
ence, after he knew or by the exercise of reasonable diligence 
ought to have known of ‘it, may amount to an affirmance. 
Marsh vs. Whitman 21 Waill., 184; Hawley vs. Cramer, 4 
Cowan, 743; Hill on Trustees, 169, 268. 

In the State of Texas the rule is well established that a 
party seeking equitable relief, against fraud or mistake, is 
chargeable with laches from the time it was or ought to 
have been discerned. ‘(Bremond vs. McLean, 45 Texas, 18.) 

2. Bishop on Married Women, sec. 490, says: “The 
question is not one of power to convey. If a man can 
lose his lands by estoppel, when a general law authorizes 
him to convey them by deed, it is impossible to find a 
good legal reason why a wife may not lose hers by estoppel, 
though the general law qualifies her to convey them only by 
a deed executed jointly with her husband. Thus in Ken- 
tucky, where a wife at a sale of her husband’s real estate, 
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announced that she would not claim dower against any per- 
son who should become the purchaser she was afterwards 
held to be estopped to claimit. “Although,” said Robertson 
J., “her declaration to the bidders did not legally alienate 
“ her dower, yet the sale being made on the faith of it she is 
“equitably estopped from asserting dower against the pur- 
“ chaser for the inability of coverture could not exonerate her 
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‘from fraud.” Connolly vs. Brantsler, 3 Bush., 702, 3, and 
for similar principles see Cooley vs. State, 2 Heads, Tenn., R, 
605, 8. Lathrop vs. Soldirs Loan, &c. Ass. 45, Ga. 483. 
Bishop says: “Thisas a general doctrine is clearly sound 
in the law.” Ib. 

The acts of the husband were those of the wife’s trus- 
tee, fixed by law with the control of the separate property. 
He was “statutory agent.” See 2 Bishop on Married Women, 
sec., 399. 

Citing Mitchell vs. Mitchell, 35 Miss., 103. 

Mebley vs. Loophart, 47 Ala., 259. 

Bolling vs. Mock, 35 Ala., 727. 

©’Brien vs. Foreman, 46 Cal., 80. 

Aaron vs. Booth, 8 Texas, 248. 

While the law extends its protection to the rights of a 
married woman, it does not permit her to act fraudulently 
or inequitably to the injury of others. Acting on her own 
responsibility she may act fraudulently, deceitfully or ine- 
quitably so as to deprive her of any claim for relief in any 
court of equity. This results from her capacity to hold 
property and make contracts with which the law vests her. 
If a married woman voluntarily makes admissions and rep- 
resentations in respect to her rights of property by which 
others are deceived and induced to give credit to her hus. 
band on the faith of this property she will be precluded 
from asserting her claim against the rights of those who 
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have confided in and acted upon her representations and 
admissions. 

See Chubb vs. Johnson, 11 ‘T., 499. 

Allen vs. Urquhart, 19 T., 480. 

Berry vs. Danley, 26 T., 737. 

Baily vs. Trammell, 27 T., 328. 

Fitzgerald vs. Turner, 43 T., 79. 

Ryan vs. Maxey, 43 T., 192. 

LV. 

[t is important to ascertain with precision the nature of 
the trust of an executor in the State of Texas. This is 
well stated in the Texas Reports. ‘ It is a trust to pay the 
claims of creditors and then to restore the remainder of the 
estate to the heirs.” Cochran vs. Thompson, 18 Texas, 656. 

The estate at the death vests immediately in the heirs as 
the true and full owners. A qualified interest is subse- 
quently vested in executors and administrators principally 
for the collection and payment of demands ror and against 
the estate, and when the object of the trust 1s satisfied, the 
property remaining is again to be restored to the heirs as 
rightful proprietors, 

Fisk VS. Norvell, v ‘Texas. 16. (©. J. Hemphill 

Administrator’s possession of land is only constructive. 
Holds them only for a purpose, and that is the payment 
of thedebts of the estate. Barrell vs. Barrell, 31 Texas, 344. 

The executor 1S not a trustee for devisees Or heirs, be- 
yond their interest in the estate, that he will pay off its 
debts, and deliver to them or their assigns, or representa- 
tives their share of the residue of the estate. They are in 
no sense or respect under his control. It 1s no part of his 
right or duty to look after them. He 1s not guardian of their 


persons or property. W hat debts they shall contract, how 


their payment shall be secured or enforced—their provi- 


dence or improvidence are all matters to which he 1s a 
stranger. Whether or how they shall sell or encumber their 
interest in their estate, is none of his care. ‘They cannot 
interfere with his control] of the property of the estate. for 
payment of the debts of the estate, nor can he interfere in 
slightest degree with whatever else, they may choose to do 
with their interest in the estate. How they shall sell it, or 
mortgage it, whether they shall get a fairprice or make a 
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donation of it, or be ch it of it are all matters en 


tirely outside of his trust and his office. There power of dis- 
position of and dealing with their interest in the estate sub- 
ject only to the lawful purposes of administration, is abso- 
lute and in no degree subject CO contro! Or interference from 
the executor, any attempt at which would be an assumption 
and interference. The very essence of the trust of an exec. 
utor is that the property of the estate sold for payment of its 
debts, shall be sold by him to the utmost advantage, made 


to bring all that his skill and fidelity can enable it to bring. 
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But if an heir or devisee chooses to sell their interest in the 
estate, or to encumber it so that it must be sold to satisfy 
the encumbrance, it is no part of the obligation of the ex. 
ecutor to busy himself as to the price to be attained. 

When Mrs. Allen contracted her debt to the Banking & 
Insurance Co., and conveyed her interest in the land of the 
estate of Morgan, in trust, to an officer of the bank to secure 
the debt, giving him the power on default of payment, to 
sell the property at public auction to the highest bidder for 
cash before the court-house door of Galveston county. The 
executor of Morgan’s estate was not her trustee in relation 
to that transaction, or its consequences, and was - not 
under any disability to become fairly and honestly the 


purchaser at the public sale. 
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This is sustained by the great weight of authority and 
by sound reason. 

Prevort vs. Gratz, Peters C. C. R., 364, Gratz was execu- 
tor of Crogham, and the suit was brought by heirs of Crog- 
ham to set aside the title to lands of C rogham’s estate 
alleged to have been acquired by Gratz in violation of his 
trust as executor. With respect to certain lands held by 
Gratz and sold by him, so that the lands were purchased 
fol him by the court, Judge W ashington Says. Nothing 
can be more just than the principles which govern a court 
of equity in relation to purchases made by the trustee of 
the trust property. He pledges his honest endeavors to 
protect the interest of the ec . Q. C. by renting of the property 
on the best terms that he can obtain, as equity will not 
permit him to create an interest in himself inconsistent with 
this pledge, and which may seduce him from an upright ful- 
fillment of his duty. Whatever profit is gained by this 
sale belongs to the c. q. t., and the trustee can never pur. 
chase or hold the property discharged of the equity of the 

q. t., to call upon him in a‘reasonble time to account for 
this profit, or to have a resale.” 

We have quoted this zn extenso to show that this most 
able and eminent Federal — in the construction which 
he subsequently recognizes, had in his mind the full strength 
of the equity rule on this cies 

There were certain other lands | velonging to the estate of 
Crogham, which wear sold under a judgment recovered 

rainst Crogham, by one Spears, at a sheriffs sale under ex- 
ecution, and bought bv Gratz “for the profit made upon 
which, it was contended, that he ought to account.” Judge 
Washington said, (p. 378) “I conceive t 
“ down in respect to the Tenederah lands does not apply 


“to this case. I know of no principle of equity which will 


r 


oj 
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nat the rule laid 
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“ invalidate the title of a trustee to land which the law has 
“ taken out of his hands, and which he purchased from one 
“ appointed by the same authority to sell it. This is pre- 
“ cisely like the case of an executor who purchases at a sher- 


‘iffs sale the personal property of his testator seized and 


e 
w 


sold under execution. The reasons which forbid a trustee 


e 
oo 


from purchasing the trust property where he himself is 
“ the seller, do not apply to such a case.” 

Other parts of the case show that Gratz had no funds of 
the estate-—no means of buying for it—therefore committed 
no fraud on the estate, and the principle of the decision is 
that because he was the executor of the estate, this could 
work no inability on his part to become the good faith pur- 
chaser of property of the estate.sold not by bim, but by the 
agent of the law, and therefore taken out of his hand for its 
legal disposition. 

The ease goes beyond the case at bar. If the judgment 
had been against Morgan’s estate, and consistent with our 
law, a sale of lands had been made by the sheriff for its 
payment, and Gillette without any funds or means of the 
estate to pay it, acting fairly and being the highest bidder, 
he might legally have been the purchaser. 

And, why not? The reasoning against it is most artifi- 
cial and arbitrary. The party who has known most about 
the lands shall not bid. Why? Because he may commit 
fraud. The reasoning is the same which excluded all par- 
ties with any interest in the result of a case from testifying 
in it, because of the temptation to perjury. The doctrine 
is a folly and a superstition which an enlightened judiciary 
is obliterating. T'win-Lick Oil Co. vs. Marbury, 91 U.S., 587. 

Fisk vs. Seiber, 6 Watts &8., 18. The syllabus of the 
reporter is thus: “The assignee of an insolvent debtor is 
“ not incapable by reason of his fiduciary character, of be- 
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“ coming the purchaser of the debtors real estate when sold 
“ by the sheriff upon a mortgage which cumbered it before 
“the time of its assignment.” The caseis most elaborately 
discussed, one of the judges, Roger J., dissenting—the as- 
senting judges Ch. J. Gibson, Houston, Kennedy and Ser. 
geant. It will repay careful perusal. It reviews the entire 
English and American decisions to that date, and it stands 
upon reason which we believe more and more will com- 
mend itself to the enlightened judicial world. Part of the 
opinion we will quote. After referring to the decision. Judge 
Washington, here referred to, the court say: 

“Where the debt for which the property in such cases is 
“ taken in execution is just, and the property liable to the 
‘“ payment of it, and the trustee witbout funds or by bonds, 
‘or power to pay it, so as to relieve the property, what can 
“hedo? He is certainly not required to advance moneys 
“out of his own pocket for the purpose of redeeming it, and 
“it being taken out of his possession, as1t were, and certain- 
“ly out of his power, by the authority of the law, which is 
“ paramount to any that he has as trustee, and placed in the 
‘‘ hands of the officer of the law to whom full power is given 
“ to sell and dispose of the same, it is perfectly manifest that 
“ he thereby becomes divested of his trusteeship in regard 
“to it, that all his power and interest in it ceases so that he 
‘“ has no duty whatever to perform in respect to 1t incompati- 
“ble with his buying at the lowest price for which it may 
“ be obtained, and as to the sale to be made by the sheriff it 
“is impossible to conceive how the trustee can exercise any 
“ control or influence over it to the prejudice of those whose 
“ interest it is to have the property sold for the highest pos- 
“ sible price that any other individual disposed to buy may 
“not exert. * * It is not even his duty to attend the 
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‘ sheriff’s sale in such case, or to give any attention to it 
‘““ whatever. Th Ses." 

Cadbury vs. Duval, 10 Penn. St. R., 265: 

A testator made various devises of his property, and ap- 
pointed his wife executrix. He devised certain lands to 
trustees with power to sell them to pay debts not otherwise 
provided for. The trustees sold a part of these lands to 
the executrix, and the heirs sought to impeach her title. 
The ceurt say: “That the vendee as executrix tended in 
no degree to impeach the title. It is very true a trustee 
can not purchase at his own sale except subject to the con- 
dition of avoidance at the pleasure of thec. q.c. for the pol. 
icy of the law forbids that the seller should also be buyer, 
when the interests of third persons may be involved. 2 hk, 
392.7 W. & S., 152. But where an executor or adminis. 
trator stands unconnected with the trust there is no possible 
reason for denying him the right of becoming the purchaser 
from the trustee. Cessante ratione cessat lex. For the same rea- 
son he is not considered as within the policy of the prohi- 
tion, where, before the sale to him, the trust has been de- 
termined, (7 Barr, 50), or where the subject of it has been 
taken out of the hands of the trustee by an agent, acting 
by paramount authority; or, for instance, where the sale is 
oe 
of the trust. 1 P. ©. C., 373; 6 W. &S., 18. Here Mrs. 
Duval was an entire stranger to the trust to sell, and con- 


by the sheriff, by virtue of legal process, against the creator 
» V. sai | » AS 


sequently at full liberty to buy. (272) 

Here the executrix was charged with the general duty 
of paying debts out of the estate. The lands devised to 
trustees were to be sold by them to pay debts not other. 
wise provided for. The argument was, of course, very 
easy, that the executrix if she could have the capacity to 


buy in the lands would have a notice not to pay off debts 
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with the general estate, and that such capacity was incon- 
sistent with her trust position. But this is too refined and 
remote. The court would scrutinize her fair dealings, but 


she was not the trustee of that trust, nor under any disability 


to become a gxood faith purchaser, 
Chorpennings Appeal, 32 Penn. St. Rep., 8 Casey 315. 
| P} f : 


The syllabus is as follows: “The rule that a party will 


-~ 
e 


‘not be allowed to purchase and hold property for his own 


. 
Po 


use and benefit to which he stands ina fiduciary relation if 
“ contested by thee. q. c. isinflexible without regard to the 


consideration paid or the honesty of the intent. But the 


; rule does not apply when the sale 1s made by a public 


a: 
as 


officer under proceedings adverse LO the interest of the 
“¢.q.c., and the trustee has not the means in his power 
to prevent the sale.” 

“ Therefore, a guardian without funds in his hands may 


“lawfully become the purchaser, for his own use, of his 


~ 
eo 
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ward’s real estate. Sold by the sheriff under a judgment 


o 
o 


against the personal representative of the ward’s ancestor.” 
This, too, is evidently a much stronger one to imply an 
inhibition to the purchase than the one before the court. 

Blackmore vs. Shelby, 8 Humph., Tenn. R., 488. The 
syllabus is as follows: 

“A purchase by a guardian from his ward during 
minority, of the ward’s property will not, as a general rule, 
be permitted to stand; but the case is different when the 
property of the ward 1s sold under the decree of a court 
of competent jurisdiction, and the guardian may then pur- 
chase, and, although his conduct will be watched with jeal- 
ousy, yel if it be manifest that he has acted fairly with the 
utmost good faith, and the transaction is free from any 1m- 


putation of a design on his part to gain a benefit to him- 


self to the prejudice of the interest of his ward, the pur- 


chase will be held valid. 
And see Elrod vs. Lancaster, 2 Head’s, Tenn. R., 576. 
In Fisher’s Appeal, 34 Penn. St. R. (10 Casey 29), the 
court say: “Dougherty was a special agent of the estate of 
Kerns, appointed under the directions of the will ‘ to be em- 
ployed as occasion might require, to look up my lands, to 


te 
—_— : r <r j - _ i - ? 
ascertain their \ al ue, and assist mv executors to sel] them. 


He necessarily, if appointed under this clause, became the 
re” ny agent of the executors in regard tO the real estate of 


3} 
the testator. I know of no rule of law that would have 


disabled the executors from selling, at a fair price and for 
full value, any of the lands which they had power to sell, 
to Dougherty, even while he was thus acting. He could 
not control the sale, and if there was no fraud there is no 
law nullifying it.” (Tr., p. 37.) 

The cases in South Carolina deserve a careful reading by 
one desirous of sound, practical and enlightened views 
of the public policy which underlies this subject. After 
great consideration of the subject and conflicting views by 
their judges; the Supreme Court, in a full review of the 
cases, decided that an executor or administrator was not 
forbidden by his character as trustee from purchasing 
property of the estate at his own sale, for a fair price and 
in good faith. 

Stallings vs. Foreman, 2 Hill’s Ch., 401. 

To set the subject at rest a statute was passed declaring 
their competency to purchase, subject to the right of the 
court to debit items with a fair price, if the price did not 
appear to be fair. 

Such an issue is wholly outside of this case, but some of 
the observations of the court of that State strike usas well 
worthy of consideration, and not without incidental bearing 
on the case now before this court. 
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In Huger vs. Huger, 9 Rich. Eq., 225. See opinion of 
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- Ferguson Kix. vs. Lee, 42 Ala., 25, and see 4 Porter, 283, 

Ala., 894: or Ala.. 8301: 36 Ala., 628. 

“Tt | IS to be observed that the tendency of mode! rn de- 
cisions, even as to purchasers by executors and adminis- 
trators at their own sales, is very strongly against the “ stern 
policy ” of the earlier decisions on that subject. ‘The most 
recent writer on Executors and Administrators (1883), 
Schouler, $ 358, thus states the doctrine: 

“The earlier and more conservative rule, is that an exe- 
“cutor or administrator cannot be allowed to purchase from 
“himself any part of the assets, even though making a con.- 
“duit of the title through some third person, but he shall 
‘be considered in such transactious a trustee tor the per- 
“sons interested in theestate,and shall account tothe utmost 
‘extent for any advantage made by him of the subdject so 
“purchased. And hence a sale by the representative to 
“himself of personality belonging to the estate has been 
“treated as fraudulent per se, even though made at public 
‘auction, at a fair price, a third person being the nominal 
“bidder to whom the immediate transfer is made. But the 
preponderance of american decisions tends rather to the 
“conclusion that a purchase of assets by the executor or 
“administrator, or his taking and accounting for the same 
“at their appraised values, may often be really advantageous 
“to the estate, and that such advantage is, after all, the 
“main thing to be considered. They hold that at all events 
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“a purchase by the representative is not absolutely void, 
“but voidable only by persons interested in the estate at 
“their option, nor even by them, if they have directly 
“sanctioned or acquiesced in the transaction, or if, from 
“their laches and delay, acquiesence on their part may legally 
“be fairly inferred to the quieting of title. The sale will be 
“treated as essentially valid until avoided, and while any 
“party interested may apply to have the sale set aside, not- 


“withstanding the acquiesence of the others, it isnot for a 
‘stranger to exercise any option in the matter. 
V. 

An examination of the cases relied on by complainants 
do not by their force or tendency destroy the defence 
herein. The case of Quakenbosh vs. Leonard, 9 Paige, before 
Chancellor Walworth, is judiciously put forward as the 
case which, after, no doubt, the most diligent research 
is considered, nearly in point. But the court will 
see its entire inapplicability, amounting to no more 
than this: Thatif Gillette, with ample means of his tes: 
tator, Morgan, to pay Morgan’s debts, had bought up 
mortgages or claims against Morgan at a discount he could 
not, in equity, be allowed more than he paid. That is the 
case simply, and nothing beyond it. 

In the case of Michaud vs. Giraud, 4 How., 508. 

Two executors combined with parties to make purchase 
of the property of the estate,, at their own sale, for their 
own benefit and conveved to thens. 

The court said: 

“Such transaction carries fraud upon the face of it. The 


“rule of equity, in every code of jurisprudence with which 
“we are acquainted that a purchase by a trustee or agent 
“of the particular property of which he has the sale, or in 


bo 
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‘‘in which he represents another, whether he has an interest 
“init or not, carries fraud on the face of it. In this instance 
‘Largnel & St. Felix were the instruments of the execu 
** tors. They bid off the property, paid nothing, received 
“titles, and conveyed what they nominally bought to the 


“executors. P. 553. 

“Says; the equity lawsin England and the United States, 
‘sustain the doctrine to the fullest extent of the mceapa- 
“bility of trustees and agents to purchase particular prop- 


! 
“erty for the sale of which they act representatively, or 
“when the title may be for another.” P. 554.” 

Sums up the doctrine. “It therefore prohibits a party 
“ from purchasing on his own account that which his duty 
“or trust requires him to sell on account of another,”  P. 
OOo. 

(tives result of Davene vs. Hanning, 2 Johns Chy.. 252. 
If trustee or person acting for others sells the trust estate 
and becomes himself interested in the purchase, c. q. t. are 
entitled as of course to have the purchase set aside and the 
property re-ex posed forsale under the direction of the eourt. 

And itmakes no difference in the application of the rule 
that a sale was at public auction, dona fide, and for a fair 
price, and the executor did not purchase for himself, but 
that a third person, by a previous arrangement with the 
executor, became the purchaser for the wife of the exe- 
cutor. 

The purchase is void and will be set asid at the instance 
of the c. q. t., on the ground of the temptation to abuse and 
the danger of imposition inaccessible to the eye of the 
court, 556, 7. 

Says: if trustee for one not sud juris, sees that it 1s neces- 
sary for estate to be sold is ready to give more for it than 
any one else, a bill should be filed and he should apply to 

Aq 
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the court by motion to let him bea purchaser. That 1s 
the only way he can protect himself. There are cases in 
which the court will permit it. 

5 Vesey, 678; 13th Vesey, 601. 

I Ball & B., 418. 

Stephen vs. Beall, 23 Wal., 329. 

Trust deed for benefit of ininors, etc. One Stephen was 
trustee and sold the property. Crowley was the purchaser 
and sale confirmed. Subsequently conveyed to Stephen, 
thirteen years after the court sustained the title of Stephen. 

“There being no understanding or agreement between the 
“ »ourchaser at the public sale and the trustee making the 
“ sale, no collusion between them, no fraud in fact, the duties 
“ of the trustee as respect to the sale being ended, his doings 
“ confirmed by the court having the subject in charge, does 
“ the circumstance that years afterward the trustee bought 
“the property from the purchaser in good faith and for a 
“ fair price vitiate and annul the public sale to the purchaser. 
“It would bea great straining of a good principle to hold 
“that a purchase by a trustee from the purchaser at a public 
“ sale under the circumstances before us is necessarily fraud- 
“ulent;” p. 340. 

Reaffirms the doctrine that trustee cannot become pur. 
chaser of the trust property, meaning plainly at hisownsale. 

This is an apt expression, “ Straining of a good principle.” 

The bank was a purchaser. The trustee under the trust 
deed had an absolute right of sale. Suppose be had bought 
in. Suppose Gillette had then bought from him. | 

The summary of the rule is thus laid down in 1 Lead. 
Cases in Equity, 260. “A trustee is not under an absolute 
disability to purchase the trust property from his ec. q. t. 
(3 Md., 409; 16 Iowa, 284; 1 Wharton, 362, 375), but all 
such transactions are scanned in a court of equity with the 
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most searching and questioning suspicion, and will not be 
sustained unless they fully appear to have been in all re- 
spects fair, candid and reasonable. The trustee must show 
that he took no advantage whatever of his situation; that 
he gave to his ¢. q. t. all the information that he possessed 
or conld obtain upon the subject; that he advised him as 
he would have done in relation to a third person offering 
to become a purchaser, and that the price was fair and ade- 
quate, and that the onus of proving all this is upon the 
trustee.” (4 Cald., 487; 4 How., 503; 2 Gill, 99; 12 Md., 
388, 417; 9 Wis., 370). 

When it is said that the trustee may not purchase the 
trust property the meaning must be understood to be that 
the trustee may not purchase from himself, for there seems 
to be no rule that a trustee may not purchase from his 
c.q. t. However, a purchase by the trustee from his ec. q.t. 
is at all times a transaction of great nicety, and one which 
the courts will watch with the utmost diligence. 

Sale of the c. q. t. totrustee sustained when entirely fair 
and it appears that 1t was the intention that trustees might 
buy and relation be dissolved. 

Beckett vs. Tylor, 3 McArthur, 319. 

Graves vs. Waterman, 4 Han, 687, 8S. C., 63N. Y., 657. 

If the trustee previous to the purchase has distinctly and 
honestly removed himself from the character of trustee his 
purchase may be sustainede Note to Whichcote vs. Law- 
rence 3 Vesey, 752, citing: 

Downs vs. Grazebrook. 3 Merivale, 208. 

“While he continues to be a trustee he cannot, without 
“the express authority of his c.q. t, have anything to do 
“with the trust property as a purchaser. In order to make 


“the sale in the present case a valid transaction, it is there- 


“fore incumbent on Mr. Grazebrook to show that he had 
‘such authority to teoscenn a purchaser at that sale. 
Downs vs. Grazebrook, 3 Merivale, 208. 
An agent or trustee may buy if his principal orc. q. t., 
bein o ful Ty ‘informed of it, is w ling. 
Wo, ya house VS, Moo lith | J Ac “2S —& W. 922. 
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Trustee may buy “ey trust property wi consent oO} 


cestur Vue trust. Lead. case 1D eq.,. 
This is the general doctrine. ‘The trustee in the case of 
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We submit to the court that every element exists in this 
case to sustain and uphold this purchase by the defendant 
construed in its strictest light. 

[. All information in ly to the estate, its value, its 
want of availability, the difficulties of sale were fully given 
from time to time by the defendant to the complainant and 
her husband. There was no concealment; nothing withheld, 
she knew the lands; the number of acres; the locality. She 
set them down in her mortgage. The defendant had done 
all in his power to edie the sale and to extend the time 
for sale. Not a fing er can be placed upon the neglect 
of any duty by the ES ie in imparting to her his under- 
standing and information in regard to the estate. 

Il. The defendant was wholly disconnected from her, 
by the conveyance of her interest in trust to a trustee as a 
security for money borrowed by her. Ignorant of it, or of any 
reason, intention cr desire therefor by her. [enorant of 
it until two days before the sale was to take place. 

Ill. The defendant took no advantage whatever of his 
position, not of complainant or of her husband, not of the 


bank, not of the public, not of any one. Ingenuity cannot 
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make a suggestion of any single fact or circumstance tend- 
ing to show a desire to obtain any advantage. 
LV. Not only did he take no advantage but he did all in 
his power to avoid and prevent the sale, and render it as 
favorable as possible to the complainants interest. He gave 
all the counsel and aid be could to her husband, she lying 
sick in bed. He went tothe bank to do -e he could to 
obtain 


Mr. Bal 


defendants circumstances. Counsel can suggest yothing 


delay and indul gence from the bank. He went to 
bey induce him to become a purchaser, stating the 


that he omitted to do in the line of. his duty or 1n 
the line of kindness and fidelity to the com aonats He 


othe county 


4 


came here at a distance from his home—to a 

-beyond his duty—anxiously and actively ihicliaias to 
do anything he could to arrest the sale and thus to 
make her share bring the.best price possible. Hestates on his 
oath his belief, and it is accepted and taken as a factin this 
case, that but for his bidding the bank ‘would have been 
the purchaser below the amount of its debt. 

V. He gave a fair price. It was an undivided seventh 
in one of the tracts of land belonging to an estate not yet 
fully administered. The sale was public and advertised. 
No one would give so much. The bank would have made 
the property pay its debt, if necessary to bid that much, 
but did not want it. Allen and his wife had abandoned 
all hope of its paying more than the debt. ‘This result, of 
course, was based on the belief that its market value was 
not greater. The sales of other heirs were at a less figure. 
Ball, the other executor, did not consider it a prudent in- 
vestment to return his money and interest. Defendant of- 
fered to sell his purchase at what he gave and a less rate of 
interest. Would have sold for that at any time from 1872 
to 1877, when the partition took place. The answer 
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alleges the price to have been fair and reasonable at the 
time, which concludes the question as to that fact in the case. 

VI. Defendant bought with the knowledge, consent and 
agreement of the complainant and her husband. And in such 
a matter and under the circumstances her husband was her 
reprepresentative and his act in good faith would be hers. 
Here was a trust sale of her property about to take place, 
the care, custody and management of the separate property 
of the wife devolves by the law of this state, on the hus- 
band. . It was part of his legal authority and duty to cause 
the property to bring the best price at thesale. And in 
declaring his approval and satisfaction of a purchase to be 


made by the defendant, the law would give effect to his act 


as her representative. 

2 Bishop on Married Woman, § 399. 

The answer alleges the information and belief of de- 
fendant’s from what Allen informed him that the consent 
and acquiescence of the complainant herself, was given 
to the purchase by defendant. 

We repeat that the case has every element which the 
sternest equity has ever exacted to uphold the purchase by 
a clear acknowledged undisputed trustee. 


VILL. 


The expression is used in some of the authorities that the 
action must be such as to release the trustee from his 
situation as a trustee in the transaction. 

This applies directly to purchases by the trustee from 
the c.q. t. Such purchases must be made under circum- 
stances showing that the relations of trustee and ¢. q. t. are 
not existing at the time; that thee. q. t. did not, in the trans- 
action, recognize the trust character, but dealt with him not 


as trustee. 
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All the facts here bring the case fully within the spirit 
and intention of that rule. 

Complainant contracted this debt without any respect 
whatever towards the defendant as executor. 

She made another trustee of her right and interest in the 
estate, and gave him absolute power for the enforcement 
of the trust. 

The law of Texas vest the lega/ title to property of the 
deceased on his death in the heirs. There is a-right of ad- 
ministration in the administrator or executor, which is a 
power of sale for payment of debts; but this isa mere power 
and not a title. , 

In Texas, as elsewhere, a testator may devise the legal 
title to his property in his executor for purposes of admin- 
istration; but Morgan did not do this. He devised his 
property to his survivors or heirs. 

The power of sale etc., by the executor is the legal power 
by the law of administration, and not any power which 
vests from the conveyance by the will of the legal title to 
the executors. 

The undoubted state of the case then was, that the legal 
title was in the devisees or heirs. 

Legal title to her 7th interest of Morgans estate was in 
Mrs. Allen; power of sale for purposes of administration 
only in the executors. Trust deed jby Allen and wife to a 
trustee for the bank with power of sale and conveyance 
thereof. 

It is very clear that the only trust left, or existing in the 
estate with respect to this mghtor interest of Mrs. Allen, 
is simply in behalf of the estate, that it should, if necessary, 
pay the debts due Morgan’s estate in proportion to its share, 

There was no legal title and no equitable title, and no 
legal or equitable duty otherwise in the executor. 
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The principles we have been discussing applies to cases 
where the express and undoubted trust relation exists be- 
tween the parties. 

We maintain that where, asin this case, the legal title to 
the property was in the c. q. t., the executor having only a 
power of sale to pay debts of the estate. Where a devisee 
of the estate with her power of disposition, makes a 
conveyance of the property to secure a debt of her own, 
authorizing its sale at public auction, constituting another 
trustee for that purpose, then there is no trust relation to 
prevent the executor; acting with entire fairness and good 
faith, paying a fair value, having no money of the estate 
of devisee from becoming the purchaser. The decided 
weight of authority and the clear reason are in favor 
of that doctrine and for a determination of the reason of the 
law and the advanced jurisprudence in matters of trust, 
we refer, with confidence, to the ease of Twin-Lick Oil Co. 
vs. Marbury, 91 U.S. Rep., 587, as founded upon princi- 
ples and reasons that can not be refuted, and the defendant 
can equally invoke an application of the same equities in 
this case. 

TX. 

In conclusion, without sifting complainant’s brief, 
admitting the skill and ingenuity exercised in its composi- 
tion, the present case neither comes within its reasoning 
nor its authorities, the hypotheses upon which it is based are 
at war with the sworn answer, as admitted by complainant, 
and not one fact 1s shown or relied on, tending to prove an 
advantage obtained or sought by defendant, or that any 
loss has been sustained by complainant, through any ad- 
vice, suggestion oractof his. By the submission of the cause 
she says: I admit there was no fraud, that my interest in 
the estate I took from the custody of defendant, appointed 
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another trustee with absolute power to sell, having received 
its. full value in a loan of money; that I well knew 
what that value was, that defendant did everything in 
his power to prevent the sale, the he had no money of mine 
orof theestate to purchase at the sale: that had not thedefend- 
ant purchased there would probably have been a sacrifice 
of the property, and a balance left unpaid; that the pur- 
chase by the defendant was favorable to the other de- 
visees; that I was well acquainted with the situation of the 
estate and satisfied with its management, and consented to 
the sale and was satisfied when defendant became the pur- 
chaser, and so remained until informed many years after 
by counsel that there might be a speculation for both of us 
by alleging that defendant was my trustee and that he 
ie estate for my benefit. And this is the equity 


of the case, which is submitted to the consideration of 


T. N. WAUL. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1587. 


No. 243. 


GUSTAV FALK AND ARNOLD FALK, PLAINTIFFS IN # 
ERROR, 


US. 


GEORGE MOEBS. : 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN. 


FILED JULY 11, 1885. 
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GUSTAV FALK ET AL. VS. GEORGE MOEBs. l 


The United States of America to George Moebs, Greeting : 

You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to writ of error, 
filed in the clerk’s office of the circuit court of the United States for 
the eastern district of Michigan, wherein Gustav Falk and Arnold 
Falk are plaintiffs in error and you are defendant in error, to show 
cause, if any there be, why the Judgment rendered against the said 
plaintiffs in error as in the said writ of error mentioned should not 
be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Henry B. Brown, judge of the district 
court and acting judge of the circuit court of the United States for 
the eastern district of Michigan, this 26th day of February, in the 
year of our Lord one thousand eight hundred and hty- 


eloht 
HENRY B. BROWN, 
“eee 


si cy 
yi 


13 | Endorsed:| U.S.-eircuit court E. dist. of Mich. Gustav 
r 


alk et al. v. George Moebs. Citation. Filed April 14, 1885 


C4 a. 
15 


Walter S. Harsha, clerk. Griffin & Warner, att’ys for pl’ffs. 
THE UNITED STATES OF AMERICA, | 
State & kastern District of Michigan, Wayne County, | . 
ite 
Michigan 
GUSTAV FALK & ARNOLD FALK v. GEORGE MOEBS 


On this sixth day of April, in the year of our Lord one thousand 
eight hundred and eighty-five, personally appeared Willard E 


Warner before me, the subscriber, and makes oath that he delivered 

a true COpy of the within elte tie mn to Ger orge Mi e ‘bs by oclving LO 
: : , 2 es P : ; . : Fg ] : Re mY 

hin personally, and at the same time showing this original to hii 


{ 
Sworn to and subscribed the sixth day of April, A. D. 1886. 
ORMOND F. HUNT, 


Notary Public, Wayne County, Mich 
“ UNITED STATES OF AMERICA, 8s: 


ry . 5 See poe. : ’ } 1 } } ' 

Che President of the United States to the honorable the judges ol 
the circuit court of the United States for the eastern district of 
Michigan, Greeti 


Because in the record and p roceet lings as also in the rendition of 
the judgment of a plea which is in the said cireuit court before 
you, between Gustav Falk & heme Falk, as plaintiffs, and George 
Moebs, as defendant, a manifest error hath happened, to the great 
damage of the said Gustay Falk and Arnold Falk, as by their 
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complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and fn|] anda spe ed y mgs done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly moe openly, you 
send the record and proceed Ings afo} ‘esald, W ith all things Santis 
the same, to the Supreme ‘ourt of the United St tates, together wit th 
this writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the laws and customs 
f the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 26th day of February, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal of the Cireuit Court, Eastern District of Michigan. ] 
WALTER 8S. HARSHA, 
Clerk of the Circuit Court of the United 
States, Hastern District of Michigan. 
Allowed by— 
H. B. BROWN. 

| Endorsed :] 6945. Supreme Court of the United States. Gustav 
Falk & Arnold Falk, pl’ff- in error, v. George Moebs, def’t 1n error. 
Filed Feb’v 27, 1880. Walter S. Harsha, clerk. —— , att’ys 
for pl’ffs in error. 


) Bond On Writ of Error. 


Know all men by these presents that we, Gustav Falk and Arnold 
Falk, as principals, and Louis Kuttnauer, of Detroit, Mich.,as surety, 
are held and firmly bound unto George Moebs in the sum of two 
hundred and fifty dollars, lawful money of the United States of 
America, to be paid to the said George Moebs or to his certain at- 
torney, heirs, executors, administrators, or assigns; to which pay- 
ment, well and truly to be made, we bind ourselves, heirs, executors, 
and administrators and each and every of them firmly by these 
presents. Sealed with our seals. Dated the 31 day of March, one 
thousand eight hundred and eighty-five. 

Whereas lately at a session of the circuit court of the United 
States for the eastern district of Michigan, in a suit depending — said 
court between Gustav Falk and Arnold Falk, as plaintiffs, and 
George Moebs, as defendant, judgment was rende red against the : said 
pla intiffs, and the above-named Gustav Falk and Arnold Falk, con- 
ceiving themselves aggrieved thereby, have prosecuted a writ of 
error in the Supreme Court of the U nited States to re verse the judg- 
ment rendered in the above-entitled action by the circuit court of 
the United States for the eastern district of Michigan : Now, there- 
fore, the condition of this obligation is such that if the above-named 
Gustav Falk and Arnold Falk shall prosecute their said writ of error 
to effect and answer all costs if they shall fail to make good their 
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plea, then this obligation to be void; otherwise to remain in full 
force and virtue. 


GUSTAV FALK anp 


| SEAL. ] 
ARNOLD FALK, [SEAL. | 


By GRIFFIN & WARNER, 
Their Attys Duly Authorized. 
LOUIS KUTTNAUER. [skAt.] 
A pproved— | 


H. B. BROWN 


UNITED STATES OF AMERICA, 
* ce ° : . ‘ , ° SS 
State & Eastern District of Michigan, Wayne County, | 
Louis Kuttnauer, being duly sworn, says that he is worth the sum 

of ten thousand dollars over and above all his just debts and 1]: 

bilities. 
LOUIS KUTTNAUER. 
Subseribed and sworn to before me this 3lst day of March, 1885 
ORMOND F. HUNT, 
Notary Public, Wayne Co., Mich 


Endorsed: 6945. U.S. circuit eourt, E. D.of Mich. Bond. Gus- 
tav Falk et al. vs. George Moebs. Filed April 14, 1885. Walter S. 
Harsha, clerk. 


4 Original Declaration. 


UnItreED STATES OF AMERICA, E... 
Kastern District of Michigan, { ~ 


The Cireuit Court of the United States for the Eastern Dist. of 
Mich. 


Gustav Falk and Arnold Falk, who are citizens of the State of 
New York, by Griffin & Warner, their attorneys, filing this declara- 
tion as commencement of suit, complain of George Moebs, who isa 
citizen of the State of Michigan and a resident of the eastern dis- 
trict thereof, of a plea of trespass on the case upon promises— 

for that whereas, heretofore, to wit, on or about the 6th day of 
July, A. D. 1880, the said defendant was the secretary and treasurer 
of a certain body corporate doing business at the city of Detroit, 
State of Michigan, known as the Peninsular Cigar Company, and 
as such was engaged in the business of manufacturing, buying, and 
selling tobacco and cigars in said city of Detroit; that the said plain- 
tiffs, on or about said date, were doing business as tobacco merchants 
in the city of New York; that on or about said date the said defend- 
ant, as secretary and treasurer of said Peninsula Cigar Company, 
applied to the said plaintiffs for the purchase of certain material, 
goods, wares, and merchandise in the line of plaintiffs’ said business, 


and then and there ordered of said plaintiffs certain materials, goods, | 
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wares, and merchandise, and offering in payment thereof the notes 
of the said Peninsula Cigar Company, and that it was thereupon 
and thereafter agreed by and between said plaintiffs and said de- 
fendant that the said plaintiffs would thereafter sell and deliver the 
materials and goods so applied for and ordered as aforesaid and 
any other goods which the said defendant, on behalf of said com- 
pany, might thereafter apply for and order, and that in payment 
thereof that the said defendant should make, execute, and deliver 
to the said plaintiffs the notes of the said Peninsula Cigar Company, 
payable to the order of the said defendant and by him personally 
endorsed to the nid plaintiffs; that the said defendant thereupon 
and thereafter ordered from the said plaintiffs certain materials and 
goods of the value of seven thousand four hundred and forty-nine 
fy dollars, and that in accordance with said agreement herein- 
before mentioned and on payment for said goods and materials 
aforesaid the said defendant, upon the several dates indicated and 
specified in the several promissory notes hereinafter mentioned and 
with the intent and design of binding, charging, and obligating him - 
self as an endorser upon said notes, with the liability of an endorser 
as defined by the Law Merchant, made, executed, and deliv- 
o ered to the said plaintiffs nine certain promissory notes In 
the words and figures following, to wit: 


$1,061.24. Detroit, Micu., Aug. 4th, 1880. 


‘our (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., ten hundred and sixty-one & 7%5 dollars at Mer- 


chants’ and Manufacturers’ National B’k. v ralue rece lV ed. 
: PENINSU LAR CIGAR CQO., 
GEO. MOEBS. Sec. & Treas. 


Endorsed on back: “ Geo. Meebs. sec. & treas.”’ 


$1.075.94. DetTroir, Micu., Aug. 14, 1880. 


‘our (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., ten hundred seventy-five & 4 dollars at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 

PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & Tre’s. 

Endorsed on back: “ Geo. Moebs, sec. & tre’s.” 
$030.00. Detroit, Micu., Sep. 17, 1880. 

Four (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., five hun: red thirty-five & 3°9 dollars at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 


PENINSULAR CIGAR CoO., 
GEO. MOEBS, Sec. & Tre’s. 


Endorsed on back: “ Geo. Moebs, sec. & tre’s. 


GUSTAV FALK ET AL. VS. GEORGE MOFBS. 5 
$476.63. Detroit, Micu., Sep. 24, 1880. 


Four (4) months after date we promise to pay to the order of Geo 
Moebs, see. & treas., four hundred seventy-six ;°*, dollars at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 

PENINSULAR CIGAR Co., 
GEO. MOEBS, Sec. & Tre’s. 


Endorsed on back: ‘‘ Geo. Moebs, sec. & tre’s.”’ 


6 $965.72 Detroit, Micu., Oct. lst, 1880 
Four (4) months after date we promise to pay to the order 
of Geo. Moebs, see. &t: s., nine hundred sixty-five & +57, dollars at 
Merchants’ & Manufaccurers’ Nat. Bank, value received. 
PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & Treas. 


Endorsed on back: ‘‘ Geo. Moebs, see. & treas.’ 


$1,456.74. Detroit, Micu., Oct. 12, 1880. 


Four (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., fourteen hundred fifty-six & 744, dollars at Mer- 
chants’ & Manufacturers’ Nat. B’k, value rece ate 


ches egein LAR CIGAR CO., 
G kK . MOE BS, Sec & Treas. 


Endorsed : “ Geo. Moebs, sec. & treas.” 


$061.98. Detroit, Micu., Oct. 22, Cond. 1883. 
One (1) month after date we promise to pay to the order of Geo. 
Moebs, see. & tre’s., five hundred sixty-one ;°5; dollars at Merch. & 
Man’f. Nat’! Bank, value received. 
phe nigenrnco a CIG, AR CO., 
GEO. MOEBS > Tre’s. 


Endorsed: Pay to G. Falk & Bro. or order. ‘“ Geo. Moebs, sec. & 


$700.87. Detroit, Micu, Oel. 23d, 1880. 
Four (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., seven hundred fifty-three & 35/5 dollars at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 
PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & Treas. 


Endorsed on back: “ Pay G. Falk & Bro. or order. Geo. Moebs. 
sec, & tre’s.” 
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$561.98. Detroit, Micu., Oct. 29th, 1880. 


One (1) month after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., five hundred sixty-one and 7,8, — at Merch. and 
Man’f. N’t’] Bank, value received. 

PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & Tre’s. 


Endorsed: “ Pay to G. Falk & Bro. or order. Geo. Moebs, sec. & 


i Wherein and whereby the said defendant did bind and ob- 

ligate himself personally as an endorser as aforesaid upon 
said notes; that the said notes, at the maturity thereof, were duly 
presented for payment and were dishonored, whereof the said de- 
fendant had due notice, but did not pay the same. 

That the said defendant, afterwards and on the day and year 
aforesaid, at the place aforesaid, became liable to pay the plaintiffs 
the said several sums of money, and, being so liable, in considera- 
tion of the premises, then and there promised the said plaintiffs to 
pay them the said several sums of money on request, yet the said 
defendant has disregarded his said promises and has not paid any 
of said sums of money or any part thereof, although often requeste d 
so to do, to the plaintiffs’ damage of the sum of ten thousand dollars. 

For that whereas also the val hy fen di — on the Ist day of No- 
vember, A. D. 1883, at the cit Detroit, in said district, was in- 
debted to the plaintiffs in < sum of edie thousand dollars for 
money then and there lent by the plaintiffs to the defendant at his 
request 

And in a like sum for money then and there paid by the plain- 
tiffs for the use of the defendant at his request. 

And in a like sum for money then and there received by the de- 
fendant for the use of the plaintiffs. 

And in a like sum for money then and there found to be due 
from the defendant to the plaintiffs on an account stated between 
them. 

And thereupon the said defendant, afterwards and on the day 
and year and at the place aforesaid, in consideration of the prem- 
ises, respectively, then and there promised the said plaintiffs to pay 
the said several last-mentioned mone ys, respectively, on request, yet 
he has disregarded his promises and has not paid any of the said 
moneys or any part thereof, althou igh often requested so to do, to 
the plaintiffs’ damage of ten thousand dollars, and therefore they 
bring suit, &e. 

GRIFFIN & WARNER, 
Plaintiffs’ Attorneys. 
To the above-named defendunt : 

You will please take notice that on the trial of the above cause 
the plaintiffs, under the money counts, will give in evidence nine 
certain promissory notes, copies of which are given below, and 


aes 
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which constitute the sole bill of particulars of the plaintiffs’ de- 
mand in the above-entitled cause under the said money counts of 
this declaration. 

GRiFFIN & WARNER, 


, . o © sy 9 en 
Plaintiffs Attorne US 
O Copies. 


$1,051.24 DETROIT. MICH.. Aug. lth. 1880. 
our (4) months after date we promise LO pay to th | 
Moebs, sec. & treas., ten hundred sixty-one WX “00 dollars, at Mer- 

chants’ & Manufacturers’ National B’k, value received. 
PENINSULAR CIGAR CO.., 
GEO. MOEBS. sec. & Treas 


$1,070.94. Derroit, Micz., Aug. 14, 1880 

‘our (4) months after date we promise to pay to the order of Geo 
Moebs, sec. & treas., ten hundred seventy-five & 74, dollars, at Me 
| Manufacturers’ Nat. Bank, value received. 


GEO. MOEBS, Sec. & Treas 


16.3 [=a = —— — —_ y awd 1O0O/) 

SHoo.oU. DEI ROLT, Mir ri., Sept. af LOU. 

’ : 3% | ) ; ; & " ”; > } Tt , a _r i. > cP? . ' . 7 4 ’ 
oul (4) months atter date we promise LO Day LO tne orde! oft Weo 

‘ . ; . ° f* J i = } 1] ‘ea > , 
dollars. Li Mer 


soe 
¢ 
* 
& 
i 


four (4) months after date we promise to pay tO the order of Geo 
\I ah “leva Yr tTrage | en, I eat matvanty . e. Q2 Anilars of \i ~ 
WLoeds, sec. W treas., four hundred seventy-six W ; Fo “OLAS, AL WLePr- 
chants’ & Manufacturers’ Nat. Bank, value received. 
PENiNSULAR CIGAR CO.. 
GEO. MOEBS, Sec. & Trea 


$965.72. Derrorr, MicH.. Oct. 1st, 1880. 
our (4) months after date we promise to pay to the order of Geo 
Moebs, sec. & treas., nine hundred sixty-five & 7,2; dollars, at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 
PENINSULAR CIGAR CO 

GEO. MOEBS, Sec. & Tr 


indorsed : “ Geo. Moebs, sec. & tre’s.’’ 
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v $1.456.74. Detroit, Mica., Oct. 12, 1880. 
Hour (4) months after date we promise to pay to the order of 
(7e0. Moebs. sec. WwW tre AS., fourteen hundred and fifty-six WX TO dol. 
lars, at Merchants’ & bi onufactarers’ Vat. B’k, value received. 
PENINSULAR CIGAR CO., 
1° ) 
i 


( EBS. Ne { ra Treas 


cat nite ‘4 ‘ anahea vy i y? 
indorsed (,eO. Moebs. seC. ®& tirecas 


One (1) month after date we promise to pay t 
Moebs, sec. & tre’s., five hundred sixty-one & +5, do 
& Man’f. N’t’l Bank, value received 
PENINSULAR CIGAR CO., 
GEO. Mé SEBS. Sec. & Tre’s 
Kndorsed : “ Pay to G. Falk & Bro. or order. Geo. Moebs, sec. & 


P $5 
treas 


$753.87 Derroir, Micu., Oct. 23d, 1880. 


ep d Ue a. 
Hour (4) months aiter date we promise to pay to the order of Geo 
Mobes, sec. & treas., seven hundred fifty-three & i dollars, at Mer- 
a oe Re OE, “Tae ; ’ 
chants’ & Manufacturers’ Nat. Bank, a rece ved. 
) 


ty 


Endorsed: “ Pay G. Falk & Bro. or order. Geo. Moebs sec. & 


$561.98. Detroit, Micu., Oct. 29th, 1880. 


Pave (1) month after date we promise to pay to the order of Geo. 


Moebs, sec. & treas., five hundred sixty-one ;°8, dollars, at Merch. 
and Man’f. N’t’l Bank, value received. 
PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & 77e. 


Endorsed oe Pay to G. Falk W Bro. Or order. (7eO. Moebs. sec. & 
tre’s 
sin this cause 


10 We hereby become security for cost 
[FFIN & W AR NER. 


GR 


t 


Endorsed: No. 6945. United States ec’t court, eastern dis’t of 
Michigan. Gustav Falk etal. vs.George Moebs. Declaration. Filed 
Noy. 22, 1883. Walter S. Harsha, clerk. 
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igreement hereinbefore mentioned and on payment for said goods 
and materials aforesaid the said defendant, upon the several dates 
Indicated and specified in the several promissory notes hereinafter 
mentioned and with the intent and design of binding, charging, and 
obligating himself as an indorser upon said notes with the liability 
of an endorser as defined by the Law Merchant, made, exe- 
13 cuted, and delivered to the said plaintiffs nine certain promis- 
sory notes in the words and figures following, to wit: 
$1,061.24. Derroit Micu., Aug. 4th, 1880. 


“our (4) months after date we promise 

Moebs, sec. & treas., ten hundred and seen WX 76'0 dollars, at 

Merchants’ and Manufacturers’ National B’k, value received. 
PENINS SU LAR CICAR CoO., 
GEO. MOEBS, Sec. & Treas 


to pay to the order of Geo 


Endorsed on back: “ Geo. Moebs, sec. & treas 
$1,079.94. Derroit, Micu., Aug. 14, 1880 
four io ) months after date we promise to pay to the order of Geo. 


Moebs, sec. & treas., ten hundred sev enty-I ive & Y 39545 dollars, at Mer- 
chants’ & Manufacturers’ Nat Bank, value received. 
PENINSULAR CIGAR CO., 
GE iD. M< EBS. Sec. & Treas 


K/endorsed On back ‘* Geo Moebs. sec. W treas.” 


ree : oe ~ 


$539.50. Detroit, Micu., Sep. 17, 1880. 
Hour r (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., five hundred thirty-five & =°%, dollars, at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 
PENINSULAR CICAR CO., 
GEO. MOEBS, Sec. & Tre’s 


Kndorsed on back: ‘ Geo. Moebs. sec. & tre’s.” 


$476.63. Detroit, MICH.., Sep. 24, 1580 

tour (4) months after date we promise tO pay to the order of Geo. 
Moebs, sec. & treas., four hundred seventy-six cr doll: ars, at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 


PENINSULAR CIGAR 
GK ), MOEBS. See. a Tre’s 


Endorsed on back: “ Geo. Moebs. sec. & tre’s.” 


14 $965.72. Detroit, Micu., Oct. 1st, 1880. 
Four (4) months after date we promise to pay to the order 
of Geo. Moebs, sec. W treas., nine linndred sixty-five & 572, dollars, 
at Merchants’ & Manufacturers’ Nat. Bank, value received. 
PENINSULAR CIGAR CO.. 
GEO. MOEBS, Sec. & Tre’s. 


Endorsed on back: “ Geo. Moebs. sec. & tre’s.”’ 


GUSTAV FALK ET AL. VS. GEORGE MOEBS. | 


$1,456.74. Detroit, Micu., Oct. 12, 1880. 
Four (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas., fourteen hundred fifty-six & 74, dollars, at Mer 
chants’ & Manufacturers’ Nat. B’k, value received. 
PENINSULAR CIGAR CO.. 
GEO. MOEBS, Sec. & Treas. 


Endorsed: “ Geo. Moebs, sec. & tre’s.” 


$061.98. Derroir, Micu., Oct. 22nd. 1880. 


One (1) month after date we promise to pay to the order of Geo. 
Moebs, sec. W& tre’s., five hundred sixty-one ‘ih dollars. at Merch. 
& Man’f. Nat’] Bank, value received. 

PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec. & Tre’s 


‘ } ] + . t, 1}, , 2 3 y - . /- . ey & Se | ‘ 
Endorsed : Pay to G. Falk a Bro Ol ordet (7eO. Moebs. sec. wW 
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753 97 Detroit, Micu., Oct. 23d, 1880. 
Four (4) months after date we promise to pay to the 
Moebs, sec. & treas., seven hundred fifty-three & ;°5 dollar 
chants’ & Manufacturers’ Nat. Bank, value received. 
PENINSULAR CIGAR CO 
GEO. MOEBS, Sec. & Treas 


Kndorsed Ol DAaACK | a \ Uy Kalk WY Bro. Ol! orde} i+CO. Moebs. 


ws, ¢- ¢ W tre - 
$561.98. Detrroit. Micu., Oct. 29th. 1880. 
One (1) month after date w oe ne er - vee ( 
meti)month aiter date we promise to pay to the order o ret 
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15 Wherein and whereby the said defendant did bind and ob 

ligate himself personally as an endorser as aforesaid upon 
said notes; that the said notes, at the maturity thereof, were duly 
presented for payment and were dishonored, whereof the said de 
fendant had due notice, but did not pay the same. 

That the said defendant afterwards and on the day and year afore- 
said, at the place aforesaid, became liable to pay the plaintiffs the 
said several sums of money, and, being so liable, 1n consideration of 
the premises, then and there promised the said plaintiffs to pay them 
the said several sums of money on request, yet the said defendant 


has disregarded his said promises and has not paid any of the said 
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MOEBS. 


L2 GUSTAV FALK ET AL. VS. GEORGE 
suis of money or any part thereof, al gh often requested so to 
o, to the plaintiffs’ damage of the sum of ten — 
lets that whereas also the said defend: i n the Ist day of No- 
vember, A. D. 1883, at the city of Detroit, et said district, was i1n- 
debted to the plaintiffs * the sum of ten thousand dollars for 
money then and there lent by the plaintiffs to the defendant at his 


request. 


And in like sum for money then and there paid by the plaintiffs 
for the use of the defendant at his request 
| ther received by the di 


And in a like sum for money then and 
fendant for the use of the plaintiffs. 
And in a like sum “pS bine ts fag and there found to be due from 
the defendant to the plaintiffs on an account stated between them. 
And thereupon the said defendant, afterwards and on the day and 
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moneys or ary part thereof, althoug! 
plaintiffs’ damage of ten thousand dollars, and therefore they bring 
suit, Xe. 
GRIFFIN & WARNER, 


Plaintiff: Fy? Attorneys 


’ 
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he order of (70 


tour (4) months after date we promise to pay to th 
Moebs, sec. & ee ten “darby sixty-one W ot, dollars, at Mer- 
chants’ & Manufacturers’ Nati ee ralue received 
IINSULAR CIGAR CO.., 
( 4EO. MOEBS, Sec. & Treas 
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$1,079.94. Detroit, Micu., Aug. 14, 1880 
Four ( 4) months after date we promise LO pay to the order of Geo. 
Moebs, sec. & treas., ten hundred seventy-five & 94, dollars, at Mer 
chants’ & Manufacturers’ Nat. Bank, value received. 

PENING S;ULAR CIGAR 
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Endorsed: “ Geo. Moebs, sec. W treas.” 
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Take notice that on fi 


the within is a true copy, 
tered in the book of 
in lis office, in Detroit, 


copy thereof and notice of 
Yours, etc., 


EH ASTERN DISTRICT OF 


I hereby certify and 
A. D. 1883, I served the 
George Moebs, within 
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Fees, $2.30. 

No. 6945. 
Gustav Falk & 
Filed Nov. 28, 1883. 
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MATTHEWS, Marshal, 

MATTHEWS, Deputy. 
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16 GUSTAV FALK ET AL. VS. GEORGE MOEBS. 


Endorsed: 6945. The circuit court of the United States for the 
eastern district of Michigan. Gustav Falk & Arnold Falk vs. George 
Moebs. Motion to set aside demurrer and notice. Filed in clerk’s 
office Dec. 29th, 1883. Walter S. Harsha, clerk. 


Motion to Set Aside Demurrer Argued and Submitted. 


At a session of the circuit court of the United States for the 
eastern district of Michigan, continued and heid, pursuant to ad- 
journment, at the district court room, in the city of Detroit, on Mon- 
day, the twenty-fourth day of December, in the year one thousand 
eight hundred and eighty-three 

Present: The Honorable Henry B. Brown, district judge. 


Gustav FALK and ARNOLD FALK vs. GEORGE MOEBS. 


In this cause a motion by plaintiffs to set aside the demurrer filed 
by the defendant to the — count in aegrege’ declaration is 
argued by Mr. L. T. Griffin, for plaintiffs, and Mr. Geo. S. Hosmer, 
for defendant, and submitted. 


22 Order Denying Motion to Strike Demurrer from Files. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, eiaeiiedd and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the thirty-first day of December, in the year one thousand eight 
hundred and eighty -three. 

Present: The Honorable Henry B. Brown, district judge. 


Gustav Fak et al. vs. GEORGE MOEBS. 


In this cause a motion by plaintiffs to strike from the files the 
demurrer filed by defendant to the special count of plaintiffs’ declara- 
tion heretofore argued and submitted, after due deliberation, is by 
the court now here denied. 


92 Joinder in Demurrer. 


fant 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


GusTAV FALK & ARNOLD FALK vs. GEORGE MOEBS. 


The said pees say that the sdid special count in said declara- 
tion is sufficient in law. 
Jan. 2, 1884. 
GRIFFIN & WARNER, 
Att’ys for PU ffs 


Endorsed: 6945. The circuit court of the United States for the 
eastern district of Michigan. Gustav Falk & Arnold Falk vs. George 
Moebs. Joinder in demurrer. Filed in clerk’s office Jan. 2, 1884. 


Walter S. Harsha, clerk. 
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GEORGE MOEBS. 


IS GUSTAV FALK ET AI.. VS. 


vi p i rgiwine nl of De MUTrTeET Be fore Full Bench. 


At a session of the circuit court « United States for the east- 
ern district of Michigan continued and held pursuant to adjourn- 
ment at the district court room, in the city of Detroit, on Friday, 

he twenty-first day of March, in the year one thousand eight hun- 
dred and eighty-four. 

Present: The Honora “om John Baxter, circuit judge, and the 
Honorable Henry B. 


sere 


7 
i) 


- ‘ ] 4 ~< ; a ? > 
Gustav FaLK and ARNOLD FALK vs. GEORGE MOEBS 


In this cause a demurrer by defendant to plaintiffs’ declaration 

having come on for argument before a full bench, the court _ 

Mr. Don M. Dickinson, of counsel for defendant, in favor of said « 

murrer, and Mr. C. E Widlins, ofeéeidl for slalusilte, in opposition 
‘tted 


thereto. and said matter 18s suom 


SUSlaInina De MWtUurreé) 
At a session of the cireuit court of the United States for the eas 
.2 eu ; ie : aati } ] - 4 , - 
ern district o} Michigan continued and held pursuant to adiourn- 
; } Sis . " sla 4 i : , : . . — ‘ } » 
reste al the qistrict Ovum, 1D the ety of Detroit, On Monday, 
; e twelfth dgday of May. lh tne year one thousand elght hundred and 
of by r-foul : 
ry} 1] we lt a a, ae ae ee 
“p resent: The Honvrable Henry B. Brown, district iudve. 


GGUsSTAV FALK and ARNOLD FALK vs. GEORGE MoOErRBSs 
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ihis cause hav 1DbY been heretofore heard and ubimitted beiore a 
; f° } ° ; 
iurrer of the defendant to i{:e special count of 


beneh on th 1e na 
. a 
tter due consl'eration thereof. it 


the plaintiffs’ declaration, now, a 
ippearing to sine cased thet the special count of said declaration of 
the said plaintiffs and the matters therein contained are not sufti- 
cient in law, the demurrer of the defendant to the said count 3 
hereby sustained. 

The district judge dissents from above decision 


* 74 f : ; 'y ti 
Led CApinion (ji Tile rrcuit Judge 


UNITED STATES Courts, JuDGES’ Rooms. 
CINCINNATI, a, May 6th, 1854. 
ASC of Kalk 


My DEAR JuDGE: After careful consideration of the c: 
drawn by, 


et al. vs. Moebs I think the contract declared on is a ~~ 
sasilie to, and endorsed by the corporation. Such is its legal 
If so, the previous corresponde nee between the keeles. gt not 


port. 
be receivea to modify or vary its terms and legal meaning, and 


the reby convert it into a pe rsong a] QO ee at ion of the corporatiol Ws SEC- 
‘and treasurer. see Marti 1) vs. Cole. 104. U ae Reports, 300 W 
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20) GUSTAV FALK ET AL. VS. GEORGE MOEBS. 


Defendant demurred upon the ground that the endorsement, taken 
in connection with the face of the note, purported to be the endorse- 
ment of the company by its treasurer and secretary, and that no 
evidence, even by correspondence, could be shown to affect the en- 

dorsement so made. 
ol There are then three questions to be considered: 
1. Whether the endorsement is that of Moebs personally 
or of the company by him, as its secretary and treasurer. 

Whether as between the original ps irties to the instrument the 
correspondence between them may not be given in evidence to show 
the real intent of the party 

3. Whether parol evidence is competent to show the crcametances 
under which the note was made, and to explain what was intended 
by the endorsement. 

With regard to the first question, as to the meaning of the en- 
dorsement upon its face, I think the case is practically controlled by 
that of Hitcheock vs. Buchanan, 105 U.S. 416, wherein a bill of ex- 
change headed “Office of Belleville N: il Mill Co.,” and concluding 
“charge same to account of Belleville Nail Co., A. b., president, C. D., 
secretary,” was held the bill of the company and not of the individ- 
ual signers. At the same time the authorities are by no means har- 
monious upon this point, and were it not for this case I should feel 
very considerable doubt whether defendant was not personally 
bound by the indorsement, the words “secretary and treasurer” be- 
ing rejected assurplusage. Undoubtedly where bank paper is made 


> 


payable to A. B., cashier, or “ cash.,” his indorsement is regarded as 
the indorsement of the leak. but with respect to other papers the 
authorities are pretty eve md divided, and will be found collated in 
1 Daniel’s Negotiable Instruments, sec. 400 to 419, especially sec. 415. 

With regard to the second and third questions, which may be 
considered together, although it does not expressly appear in the 
special count that the evidence of fraud is in writing, we are bound 
to presume that the evidence is competent for the purpose for which 
it was offered. In other words, if it were necessary that such evl- 
dence should be in writing it is not necessary to set forth this fact 
in the declaration. Thus, in Brown on the Statute of Frauds, sec 
O05, it is said: “It is not necessary to state in the pleadings that the 
contract has been reduced to writing, for the ts ae of frauds has 
made no alteration in the rules of pleading, and where the plaintiff 
declares, as he might atcommon law, upon the agreement generally, 
without stating whether it is in writing or not, it will be presumed 
to be in writing, and if the making of the agreement is denied he is 
simply required to produce the memorandum in evidence at the 
trial or hearing.” This is understood to be well-settled law. 

As between the immediate parties to negotiable paper, I under- 
stand that antecedent or cotemporaneous writings which culminated 
in the giving of the bill may control the e ffect of it, subject to the 
same conditions which would be requisite in a case of an ordinary 
contract. A number of authorities are cited in the abstract in Mr. 
Warner’s brief upon this subject, and I know of none to the con- 
trary ; defendant certainly cited none in his brief. 
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39 sut it seems to me we may go further in this case and ad- 


ean +. 

mit parol evidence to explain the endorsement. No stronger 
ease upon this point can be fot ind than that of ne Mechanics’ Bank 
vs. The Bank of Columbia, 5 Wheat., 326, 1n which parol evidence 
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Cashier of the Bank of Columbia, pay to the order of P. H. Mine: 
Ksq., ten thi usand dollars 
Sg WILLIAM PATEN, Jr 
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ifis upon 1tS face was ciearity the individual CheCK Ol I aten, oul 


i i ii 
Dabo! evidence was admitted by the Supreme Court to show that in 
reality he was the cashier of the Mechanics’ Bank, and drew th 
check in that capacity. The ¢ case 1s the converse of the one under 
consideration. The evidence from the face of the check was no 
stronger that Paton signed individually than in this case that the 
defendant signed as secretary and treasurer, and yet parol evidence 
was admitted to « <plal n the ambiguity. See also the case of Davis 
vs. Brown, 94 U.38., 423, and the cases cited by plaintiff in his brief. 
The two cases cited by defendant from Massachusetts seem to me to 


; . ' y ’ i | ’ ss ; 
nave ho reievancy to this question. 
ax { ri , 1. > eg, . . het. ‘ 4° : . 4 " re ( [ | . ny ig >} al . 
[n the Tucker M’f’e Co. vs.: Fairbanks, 94 U.S., 101, too much is 
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rroven. A bill of exchange drawn on the P. 
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y ? ' } ‘ 66 | . . ts ‘ cy t . . ‘ val , 
Kh’. & Co., and ending thus: ‘ harge the sume to the accou 
& Co., ag’ts of P. Ins. Co.,” binds F. & Co. personally as « 

1g] - ° } D iieas =" 32" ] ] 1° i - + e » a 4 i, ‘ t? va 3 . , 
although delivered bv the Insurance compalls to the Davee It) pay- 


ment of a loss on one of their policies. Upon this authority they 
ought to be held personal lly without parol evidence 

The question of admitting extraneous evidence 1s also discussed 
in lL Daniell’s Negotiable [ns struments sec. 418, 419. ‘There 1s also 


a case from N. J., as well as several ahtindn cited in plaintifis’ brief 


which seem to me to establish this proposition, that evidence of this 
kind is admissible. The ma iking of the paper bv a corporation, 
payable to the order of its secretary and treasurer, Is not a usual 
tthod of doing business; the corporation is bound by its signa- 
ture to the pirehseteiahe The indorsement gives it no  additianal 
efficacy as against the corporation. If it were given for goods pur- 
chased ast most peer way would be to make the notes payable to 
the order of the vendor. ‘This is oaohabiy the case in nineteen 

cases out of twenty, and I think a very natural inference would be 
that it was intended by the indursement to charge the person in- 
dorsing indi idually, and that the addition of the words “ secretary 
and treasurer” were an oversight or possibly done with intent to 


deceive and escape liability. 
My Owl opinion is that the de mjurrer sho ild | pe overru led. 


Endorsed: 6945. Gustav Falk et al. vs. George Moebs. Opinion 
of district judge Filed M: ay 12, 1884. Walter S. Harsha, clerk. 
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30 Motion for Rehearing of De MUurrer 


The Circuit Court of the [Jnited States for the Kastern District ‘ay 


ichigan. 


ae 

ester 
us 
ween 


(GUSTAVE F ALK et al. vs. GEORGE 

Now comes the said plaintiffs and move for a rehearing and a re- 

argument upon the demurrer filed in this cause for 

lows, to wit: 

1. A proper consideration of the decisions of the Supreme Court 
of the United States shows that said demurrer is not well taken 
A careful consideration of the ease of Davis v. Brown, 94 U 

rendered is decisive of the 


427, will show that the decision there 
question raised by the demurrer and adversely to the defendant. 

The attention of the court was not called to the case of Martin 
v. Cole, 104 U.S., 30, where the Supreme Court of the United States 
substantially conceded the rule as contended for by the plaintiffs in 
this Cause with reference the admissibility of contemporaneous 
written instruments. 

4. The testimony proposed to be introduced is now 
form, so that it can be fairly considered by the court. 

oO. ‘The testimony shows that the agreement mentioned in the said 
count is in writing and consists of letters in which the defendant 
obligated himself personally and upon the basis of which notes were 
accepted with his endorsement. 

For reasons stated above plaintiffs’ counsel will also move the 
court for a trial at the present term as well as in view of the addi- 
tional Sa ery eae no term of this court until November and 
that a writ of error taken by either party eould not be made return- 
able until October, 1885, and could not be heard before the Supreme 

f some two or three years thereafter. 


Court fora period of : 
GRIFFIN & WARNER. 
Att’ys for PU ffs. 


reasons as fol- 


tO 


deposition 


Endorsed: No. 6945. The circuit court of the United States for 
dist. of Mich. (czustav Kalk et al. Ne. George Moebs. 


the eastern 
Walter S. Harsha, 


Motion. Filed in clerk’s office June 7, 1884. 


clerk. 
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At a session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Thursday, the 
thirteenth day of November, in the year one thousand eight hun- 
dred and eighty-four. : : 

Present: The Honorable Henry B. Brown, district judge 


‘ 
al 


GUSTAV FALE ET AI. VS. GEORGE MOERS. )* 


GusTAv FaLk and ARNOLD FALK vs. GEORGE MOoEBs 
The parties in this cause being in court, by their re spective at 
neys, ready for trial, thereupon comes a jury, namely, Mi chael 


Thatcher, Norris O. Seeley, John Conway, William S. Bingham, 
James F. Brown, Daniel Follinsbee, A aera Pratt, James A. Tiller 
Stephen Adams, John T. Brooks, Stephen J. Martin, and George ( 

Wyllis, good and lawful men, who, being duly impaneled, tried, and 
sworn well and trul Af to try the issue be tween the parties, sit together, 
and, after hearing the proofs offered by the plaintiffs, under the in- 


structions of the aie without leaving their seats, say upon anon 
oath that the said defendant did not undertake and promise in mat 
ner and form as the said plaintiffs have in their declaration in this 
cause complained against him. 


oO At a session of the circuit court of the United States for the 
eastern district of Michigan continued and held, pursuant to 
adjournment, at the district court room, in the city of Detroit, on 
Monday, the sixteenth day of March, in the year one thousand eight 
hundred and elghty -five. 
P resent: iy ne Hon ioral yle Hent a B ‘ Brown. district judge 


GusTAv FALK and ARNOLD FALK vs. GEORGE MOEBS 


The jury by whom the issue In this cause was tried having heretofore 
rendered a verdict therein 1n favor of the defendant, now, on motion 

~ Dickinson, Thurber & Hosmer, attorneys for the defendant, it is 
by the court now here considercd that the said plainti! tak 
ing by their sult, and that the said defendant do £0 thereo 
day ; ‘and it is further considered that the said defendant do recover 
against the said plaintiffs his costs and charges by him about his 
defense in this behalf expended, to be taxed, and that he have exe- 
cution therefor. 


> c ae -- : arr. a } — oe 
By consent of counse! re! tne respe etive Dartles this JUuagment Is 
entered nunc nro tune as of eS" 1884 
> = y *7) < , , * 
DOs hilt of Kxceptions 
| i] ; f : = ae 7 , 
1) Line ‘ ipCu { ( al yi Lilt nitead LLes | ull 4 | ii D> SUrit i 


on for trial before the court and a jury, and the plaintiffs, to main 
tain the issue upon their part, offered in evidence nine certain 
promissory notes, true copies of which were set forth in the plain- 
tiffs’ declaration in this Cause, together with certificates of protest 
attached thereto, showing that each of said notes, respectively, was 


’ 


properly pega | for non-payment, and due notice thereof given to 


said defend: int, true copies of which said notes are attached to the 
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deposition of Arnold Falk, hereto tryst’ marked Exhibit “A,” and 
which said notes are marked Exhibits “9,” “10,” “11,” “12,” “18,” 
“14.” “15,” “16,” and “17,” respectiv 

Defendant, by his counsel, objectec 
notes in evidence upon the ground 
show a claim against the defendant. 

The court sustained the objection; to which ruling counsel for 
the plaintiffs then and there excepted. 


| 
i 


-_ 
“ 


e 
1 to the introduetion of said 
that they had no tendency LO 


Said plaintiffs, by their cou nsel, for the purpose of show- 

36 ing a personal and individual liability of the defendant upon 
the notes so offered in ey satin hen offered to show in con- 
nection therewith the facts and circumstances appearing by the 
7. f ‘ ] Re. raf 4] iff 7 laly 
deposition of Arnold Falk, on of the plaintiffs, theretofore duly 


and regularly taken in pursuance of a stipulation signed by the 
attorne ys for the respe ctive parties, that same might be used subject 
to objection for competency, relevancy, and mater iality, and then 
on file in said court, and then offered to read said deposition in evi- 
dence, a true copy of said de position bein ereto annexed, marked 
Exhibit “A;” to which said defendant, by his counsel, objected. 

Court: As the demurrer to the special | 
declaration in this cause was sustained by the circuit 
rule out and exclude such testimony. 

To which said ruling and to the exclusion of such testimony said 
plaintiffs, by their counsel, then and there duly exce 

The plaintiffs then rested their « 

The court thereupon vecietacsie the jury as follows 


oermnet 
ene 


GENTLEMEN OF THE JURY: Thiscase has been practically disposed 
of upon a demurrer to the special count in the declaration, and | 
instruct you as a matter of law that the plaintiffs have made out no 
case and your verdict should be for the defendant 

To which said instruction counsel for the plaintiffs then and there 
duly excepted. 

The jury thereupon, in accordance with the instruction of the 
court, returned a verdict in favor of sald defendant. 

And because none of said exceptions appear of rec rd this bill of 

exceptions is made, settled, and signed t | 
37 February, A. D. 1885 
HENRY B. BROWN, [sEAt.] 
District Judge. 


OK. D. M. DICKINSON 


38 “ EXHIBIT A.” 


‘ 7 . : | 
ly sworh and examined, testified and de- 


fuel 
—— 


ARNOLD FALK, being du 
posed as At eae ' 

My name is Arnold Falk ; aged 41 years; residence, 129 East 64th 
street, New York city ; occupation, merchant. [am one of the plain- 
tiffs, and a member of the firm of G. Falk and Brother, dealers in 
tobacco, doing business at 171 Water street, New York city. The 
firm is composed of Gustav Falk and myself. 
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26 GUSTAV FALK ET AL. VS. GEORGE MOEBS 
of the bill of goods which the company had applied to us to sel] 
them, as I h: ave stated. After that we continued to ship the bal- 
ance of that bill of goods until the whole of it was shipped. We 
continued after that to fill orders for tobacco from the Peninsular 
Cigar Company and ship the goods until we had shipped them 
on their orders tobacco amounting, at the agreed prices, to 
$7,449.60 
4) From time to time, as the goods were shipped, we received 
therefor the notes of the Peninsular Cigar Company, and re- 
celved from them notes for the entire amount of the cvoods sold, to 
wit, $7,449.60. ‘Those notes are nine in number, and I now produce 
them. All of the notes were protested for non-payment, and at- 
tuched to each of them is a notice of protest. 


Notes and eta of Regt alge marked, respectively, “ Pl’ffs’ Exhibits 
9 to 17, both inclusive, M: ay ZY, | SE ee Pope, notary, We.” 


No part of the amount of said notes or the protest fees a 
has been paid to. the plaintiffs, my firm. We are the owners and 
holders of all of said notes, and have been since they were sia 
and delivered. bie were given for goods sold and delivered by us 
to the Peninsular Cigar Con pany. The goods for which said notes 
were given were sold and delivered by us solely and only relving 
upon the endorsement of the said notes by the defendant. We 
would not have sold or delivered the goods to the Peninsular Cigar 
Company and taken their notes therefor unless the same were 
endorsed by the defendant. We knew the defendant and had con- 
fidence in his financial re sponsibility, but we had no confidence in 
the financial responsibility of the Penins ular C lgar Com Ipany. We 
sold and delivered to the Peninsular Cigar C om pany the voods | 
have before stated, relying E mene the agreement of the defendant to 
make notes to his order and endorse them, contained in Exhibit 8, 
and we would not have sold salt d goods if the defendant had not so 
agreed. Between the date of E xhibit 7 and the time of the receipt 
by us of Exhibit 8 my firm had no correspondence with the de- 
fendant. 

[am personally fully familiar with the details of the sales of the 

goods above-mentioned, the giving of said notes, and the cor- 
4] respondence above set forth, and also the circumstances under 
which said goods were sold and said notes taken. 


(S’e’d) ARNOLD FALK 


+Y 
fe 

‘ 
a 


Subscribed and sworn te before me this 29th day of May, 1884. 
(S’g’d) | rst. 2 ey 
Notary Public, Kings Co. 
Certificate filed in N. Y. Co. 
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7 = , J \ te Pa ~ 3s ] 4 
NEW YORK M LY Zoli, LOdYV 
} 1 1} r a F 
I’ RIEND Moress: You, no doubt, will be greatiy surprised a 
7 e f y | > , ‘ ; .¢ eeVQTVCS . ‘ 
eiving a letter from me. I will explain the cause of 1 We tried 
to have the last two notes you sent us discounted in our bank, but 
5 4 ; 
could not 
Had we not invested largely in new tobaeeo we would have kent 
lf vt Lite t Lil V ¢ Ovo bar Oe iy Lid ai’ W LO WAU vy‘ WUULU Lid ¥ <t m ( 3 


sat , | : ® . ry - , ; r + 3 

the notes till their maturity Wetrt 
| “ ; , : 7 . : fe 
and 1n @ase Vou order any Lobpaceo Oj [ 


ive us your notes with a rood endorser, so that we can have 


r : | ; } 
W W ene 1} rf ASK bis (i] i W Li yi COLLS qael yu } i | i 
os é 
tnouchnt 1t best to teil you the exact circumstances 
: : 
rusting to recelve an earlv repbly. we reinaln, Vours., 
. 3 ’ - ‘TE \ | 7 ( >IT» 
(Sod ir FALK W DHRU 
tZ Py ES Kx o 
| ‘ } ] : 7 7 \ ‘ ! 
Offiee of G. Falk & Co., leaf LODAaCCO, 171 Water s NCW LOrK 


Mess. G. Falk & Bro. 

DEAR SIRS : Yours of 2Uth May recelvea, and would nave ah- 
ad the samples not been lost on account of the ex- 
we did not receive until Saturday 

We have tried the samples Sent and eould use Veou 390. but ean- 
not order under the terms which you propose. 

We have, up to this time, never been asked LO have an endorser 


swered Sooner 


i 
press bag, whicl 


} 


n our notes, and would not do it, as we are pressed for orders from 
all sides without giving an endorser. 

We find no fault with you; you are the owner of the goods and 
can dispose of them as you see fit. The small quantitv of tobacco 
which we use we can buy without asking for endorsements. 

With regards, we remain yours resp tf’y, 


{) 


(S'g'd) PENINSULAR CIGAR CO., 
GEO. MOEBS, Sec’y & Treas. 


45 “Pr’rrs’ Ex. 4 
Office of G. Faik & Bro., leaf tobacco, 171 W ater street, New York 


New York, June 16th, 1880. 
FRIEND Moess: Yoursof the 9th inst. received, and would have 
answered sooner, but have just returned from Pennsylvania. 
You seem to misunderstand us, the way you write about en- 
dorsers. If you would endorse the notes personally, instead of the 
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$476.63. DETROIT, Micu., Sept. 24, 1880. 
Four (4) months after date we sia to pay to the order of 
Geo. Moebs, sec. & treas., four hundred seventy-six & 383. dollars, at 
Merchants’ & Manufacturers’ Nat. Bank, value received. 
INSULAR CIGAR ¢ 
VO. MOEBS, Sec. & ting 
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$965.72 DETROIT, Mrcu., Oct. 1st, 1880 
q r "4 4 ; 7 . y ’ | . . - o. . . { . _ — * ’ ‘ 
our ( 4) months alter date we promise to pay to the order o!f Geo 
_ o . : i> ry : os | ;* ? 4 <a . ri , ] ] Tr? ~ ¢ 
Moebs. sec. W treas., nine hundred SIXtY-NVEe W 777 dollars. at Mer- 
| ‘ ? + * ™ m4 ra. . ? XT > > on | 7v< } , : 7 > : z 
chants’ & Manufacturers’ Nat. Bank, value received. 
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$ 1.456 i 4, VETROIT. MIcH.. Oct. 12. 1880. 


rome 


Four (4) months after date we promise to pay to the order of Geo. 
Moebs, sec. & treas.,; fourteen hundred fifty-six & 71+ dollars, at Mer- 
chants’ & Manufacturers’ Nat. Bank, value received. 

PENINS( — CI¢ TAR CO., 
> Treas. 
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$753.87. Detroit, Micu., Oct. 23, 1880. 

Four (4) months after date we promise LO pay to the order of Geo. 
Moebs, sec. & treas., seven hundred fifty-three & 38%, dollars, at Mer- 
chants’ & Manufacturers’ Nat. Ba e received. 
PENINSULAR (¢ IGAR C€ ()., 
GEO. MOK BS. Sec. & Treas 


Endorsed: ‘“ Geo. Moebs, sec. & treas.” 
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OF THE 


UNITED STATES. 


Gustav FALK and 
ARNOLD F'ALK, 
Plaintiffs in Error. 
0S 
GEORGE MOEBs, 
_Defendant in Error. } 


No. 243. 
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SUPREME COURT 


OF THE UNITED. STATES. 


October Term, 1887. 


No. 248 


GusTav FALK and 
ARNOLD F'ALK, Wieen'tei tha Citeaie Geis ts 
Plaintiffs in Error. | the United States for the 
DS Eastern District of Michi- 
: ) ;} gan, 
GEORGE MOxBs, . 


fe | | 
Defendant in Error. } 


BRIEF FOR PLAINTIFFS IN ERROR. 


F 
STATEMENT OF THE CASE. 


This action was brought in the court below to re 
cover against the defendant upon his alleged endorse- 


ment of nine certain promissory notes, one of which, 
as a sample of the others, is in the following form : 
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$1,061.24. Detroit. Mich., Aug. 4th, 1880. 
Four (4) months after date we promise to pay to 


the order of Geo. Moebs, sec. & treas., ten hundred 
sixty one & 24-1000 dollars, at Merchants’ & Manufac- 
turers’ National B’k. value received. 
PENINSULAR CIGAR Co., 
Geo. Moebs, Sec. & Treas. 


Endorsed: ‘‘Geo. Moebs, sec. & treas.’’ 


These notes were given by the maker, The Penin- 
sular Cigar Co., and endorsed by Moebs. in the form, 
which the notes bear, as the result of a correspondence 
between plaintiffs and Moebs in reference to the sale 
of a certain quantity of merchandize from plaintiffs to 
the Cigar Co. 

See Record, p. 27, et. seq. 

Moebs was the secretary and treasurer of that 
company. Previous to May, 1880, plaintiffs had sold 
goods to the Cigar Company, and taken the notes of 
that company, payable to their own order. In May of 
that year, they concluded not to take any more notes 
of the Cigar Company unless the same were endorsed 
by aresponsible party. (Rec., p. 25.) Accordingly 
they wrote to Moebs the letter of May 28th, 1830, ap- 
pearing upon the record, p. 27. Some currespondence, 
not particularly important to this question resulted, 
which may be seen upon pp. 27 and 28 of Record. 
About the time of the receipt of the letter of June 21, 
1884, (Exhibit 6, p. 28), the Cigar Company through 
the defendant applied to plaintiffs’ salesman for a bill 
of goods, amounting to $3,261.14. As soon as the 
plaintiffs learned of the application, they wrote to 
the defendant the letter, being dated July 6th, 1880, 
(pl ffs’ Isxhibit 7), and being in the following words: 


‘Office of G. Falk & Bro.. leaf tobacco, 171 Water 


street, New York. 
New York, 6th July, 1880. 
(+e0O. Moebs. Ksq., Sec’ y NX Tr. Pen. Cigar Co... Detroit, 
Mich. 

Dear Sir: We note the order given our Mr. 
H'rankel, and will gladly forward same and any other 
goods you may wantif you will endorse the notes per- 
sonally. You well know we sell you on the strength 
of yourself; and while the company notes are without 
doubt all right, we cannot use them in our bank or in 
the market without your private endorsement. 

On those terms we will sell the Peninsular Cigar 
Co. anything it may need. 

Awaiting your early favor, we are, 

Very truly yours, 

(S’2’d) G. FALK & Bro.”’ 

In reply, plaintiffs received from Moebs the letter 
of July 10th, 1880, (PI ffs’ Ex. ‘* 8,’°} which is as fol- 


lows: 
Detroit, Mich., July 10th, 1880. 
Mess. G. FALK & Bro. 
New York City. 
Gents: I was in Ohio for a week, and your 
letter came in when I was away: hence the delay. 
[ will with pleasure make notes to my order and 


endorse them. 


Yours Resp’ y. 
(FEO. MoxrBs, 


Sec. and Treas. of 


Peninsular Cigar Co. 
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Plaintiffs state, (pp. 25, 26,) that upon receiving 
the letter, and on July 12th or 18th, 1880, they com- 
menced to ship to the cigar company a part of the 
goods which the company had applied to them for, 
and subsequently shipped all of that bill of goods, 
and continued after to fill orders for tobacco for the 
company, until they had shipped orders amounting, 
at the agreed prices, to $7449.60. From time to time 
as the goods were shipped, plaintiffs received the 
notes of the company, nine in number, for the entire 
amount of the goods sold. The notes were all, sub- 
stantially, in the form hereinbefore set forth, and 
were all endorsed by Moebs in pursuance of the writ- 
ten correspondence between plaintiffs, and plaintiffs 
say distinctly, (Rec., p. 26.) that the goods were sold 
and delivered solely and only relying upon the en- 
dorsement of said notes by Moebs. That they would 
not have sold or delivered the goods to the cigar com- 
pany and taken their notes therefor, unless endorsed 
by the defendant ; that they knew the defendant, and 
had confidence in his financial responsibility, but 
that they had no confidence in the financial responsi- 
bility of the cigar company, and that. the goods were 
sold and delivered by plaintiffs relying upon the 
agreement of the defendant to make notes to his order 
and endorse them, as contained in the letter of July 
10th, 1880. (Exhibit ‘'8.’’) 

The notes were duly protested for non pavment. 

These iacts were substantially set forth in a 
special count of plaintiffs’ declaration, to which the 
common counts were appended. (Rec., p. 3, ef seq.) 

Defendant demurred to this count. (Rec., p. 15.) 

This demurrer was subsequently brought on for 


argument before the learned district judge, Hon. 
Henry B. Brown. Afterwards the cause of demurrer 
was ordered to be re-argued before a full bench, and | 
the matter afterwards came on for argument before 
Circuit Judge Baxter and District Judge Brown, 
when an order was entered by the circuit judge sus- 
taining the demurrer, the district judge dissenting. 
(Rec., p. 18.) The opinions of the learned judges 
may be found upon pp. 18 to 21 of record. 

The plaintiffs’ declaration also contained the 
money counts, under which plaintiffs would be en 
titled to recover, as well as under the special count, 
providing they were entitled to recover at all, under 


A 
. 


Howell’s Statutes of Michigan, sections 7345, 7346 
347, which are as follows: 

‘+7345. It shall be lawful for the holder of any 
bill of exchange or promissory note, instead of bring- 
Ing separate suits against the drawers, makers, fuar- 
antors of the payment! thereof, indorsers and acceptor 
of such bill or note, to include all or any of the said 
parties to the bill or note in one action, and to pro- 
ceed to judgment and execution in the same manner 
as though all defendants were joint contractors. 
‘7346. The plaintiff in any such action, and in 
all other actions, on bills of exchange or promissory 
potes, may declare upon the money counts alone, and 
any such bill or note may be given in evidence under 
money counts, in all cases where a copy of the bill or 
note shall have been served with the declaration ; and 
the sheriff's return of service of such copy upon the 
defendant or defendants, shall be prima facie evi- 
dence of such service. 


347. In any such action, judgment may be 
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fs, and the plaintiiis to main- 


tain their case offered in evidence the notes with the 


certificate of protest, together with the facts herein- 


before substantially deta 
Rec. p. 23-24. 
The learned district 


ion and decision of the 
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judge, deferring to the opin- 


circuit judge, excluded the 


notes and testimony, and thereupon directed a ver- 


dict for the defendant. It 


is from this, that the plain- 


tiffs have taked a writ of error from this court. 


SPECIFICATION OF 


I, 


ERRORS RELIED UPON. 


1. In that the court erred in sustaining the de- 


fendant’s demurrer to the special count of plaintiffs’ 


declaration. 
2. In that the cour 
jection of defendant’s counsel to the introduction of 


t erred in sustaining the ob- 
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responsible party and they thereupon wrote Moebs to 
this effect, stating that they would gladly forward any 
goods the company might want, providing he, Moebs, 
would endorse the notes personally. In response to 
this request, Moebs promised and agreed to make 
notes payable to his own order, and endorse them. 
Upon the basis of this agreement, as evidenced by the 
written correspondence, plaintiffs shipped goods to 
the cigar company for which Moebs forwarded to 
plaintiffs the notes of the cigar company, substantially 
in form as agreed, made by the company, payable to 
his order, and endorsed by him, to which endorsement, 
however, he added the designations, ‘* Sec. & Treas.”’ 

This endorsement was made directly in pursuance 
of his, Moebs, agreement to endorse the notes person- 
ally, and the plaintiffs relied upon the endorsement 
as his personal endorsement, and accepted the notes 
according}y. 

It is the endorsement upon the strength of which = 
he, as secretary and treasurer of the company, received 
the goods in question, and it now remains to be seen 
whether or not it is an endorsement upon which he is 


personally liable in accordance with his written 


undertaking. 

It was contended in the court below that the en- 
dorsement imported absolutely a corporate liability, 
instead of an individual liability, and that the written 
correspondence leading up to, and asa result of which, 
the endorsements were made, could not be received to 
modify or vary its terms and legal meaning, and there- 
by convert it into a personal obligation of the secre- 
tary and treasurer of the corporation. 


This contention was sustained by the learned 
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7 . : - i » hh oat satan ates al iT ow . ee : ‘ 
circult judge, tnougn vigorousiy resisted Dy the 
learned district judge, in an able opinion, fortified by 


numerous decisions, which. it seems to us, leaves the 
question absolutely beyond contention. 
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rules as applied to a quesfion of this character, but 


the decisions of this court. and other courts upon ilKe 


questions. 
it VW it] be observed, in the first place, tnat the 
question is not between remote parties, but between 
original parties to the correspondence, which culmin- 
ated in the delivery of the potes, 
No question of protection to a Oona jide holder 
is involved. 
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undisputed. The intent is plain. There is no ambi 
Sully. The purpose of the execution of the notes, 


and their endorsement by Moebs, was clearly to 
charge him as endorser, and the shipment was made 
by plaintiffs and the notes received by them, with the 
distinct understanding that the notes bore the en- 
dorsement of Moebs. Yet the circuit judge held, not 
only that the notes absolutely imported an obligation 


of the corportion, but that the exact relation, inten- 


tion, understanding and agreement of 


these original 
parties, evidenced by their previous correspondence 
leading to it, and which for this purpose must be 
treated as contemporaneous with it, could not be 
shown to rebut that legal construction. Let us see. 
First. Zhe endorsement does nol, in law, import 
obligation, but, upon the contrary. im- 
individual obligation of Moebds, the en- 
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While there is some conflict in the authorities 
upon this question, yet it seems to us when the cases 
are analyzed and the paper itself taken into considera- 
tion. they will be found mainly to support the con- 
tention that the indorsement in question is the in- 
dividual indorsement of Moebs. 

In Carpe ner HOS. Farnsworth. 106 Mass.., 561, the 
court say, Mr. Justice Gray writing the opinion, that 
courts have always laid bold of any indication on the 
face of the paper, however informally expressed, to 
enable it to carry out the intention of the parties. 

In Slawson vs. Loring, 87 Mass., (6 Allen,) 340, 
it appeared that a draft was drawn by one I. R. Jack- 
sen upon E. T. Loring, agent. Written across the 
face of the draft were the words: ‘Accepted June 


$5 


15th, EK. T. Loring, agent. JacKsou was agent of 
the Portage Lake Manufacturing Company at Han- 
cock, Michigan, and Loring was agent of the same 
company at Boston. The draft was duly indorsed 
and passed into the hands of Slawson, the plaintiff, 
for a valuable consideration. 

The court in construing the draft says: ‘: But 
there is another and broader view of the contract in 
which the parties entered, which is strongly indicative 
of an intent by the defendant to be bound by his 
acceptance. ‘T’he instruments declared on purport to 
be bills of exchange, having a drawer and acceptor. 
By putting their contract in such form, the intention 
of the parties must have been to issue paper which 
should hane been received by those who took it in the 


usual course of business, AaCCOTAING to the legal and 


ordinary effect which such form imports as givin q to 
the holder the securily of the names of the parties. 


Ph. 


ied 


*7 
DP ¢ 


P 
te 


we 
~ 
os 
a 
aa 
mo 
ror, 


~~. 
. 
~ 
— 
~ 
— 
“~ 
- 
1. 
, 


- 


‘ 


WGeSer? DLO 


. 


a, 
° ) 
oe 
. . 
a 
ad a, 
~ 
Stall 
ed ew 
eum 


P 
> a 
a ~_ 
we 
i? de 
pecan 
ps 
¢ poe 
> en 
ae 
a 7 
z. ow 
J 
aeadl 
- 
L 
; ; 
meme ouag 
ie - 
~~ poet 
am sam 
we ' 
ssieiil ” 
—_ 
P 
hei 
Piver 
a ml 
ae, lied 
ae soem et 
= 
6 =a 4 ov 
—~ 7 
coaael 
~~ 
poset 
— pee 
. 
r- 
ait 
— 
, —S 
eae. 
= 
ae 
a e 
Oteeae 
« 
, 
Se 
3 
" 
ad 
4 
=. : 
oe rae 
~ fig 
Cade 
fo mee | 


4 


PSN SPS 


acceptance was a_ personal obligatio. a A. 
acceptance was a_ personal obligation of John A 


Lobinson 

The court say: ‘*The fact that he is designated 
on the bill and described in his acceptance as agent 
does not vary the case. 

The description of himself may, and nodoubt did 
serve a useful purpose in the settlement of his ac- 
counts with the company. The law as to notes and 
bills executed by persons acting us agents, or other per- 
sons, is not uniform, but as arule where one acting as 
agent uses words that import a personal agreement on 
his part and signs his own name, it is held to be his in- 
dividual obligation, althougt he deseribes himself as 
agent. The added words being regarded simply as a 


cescription of his person.’’ 


[It was further held in this case, that usage has es- 


tablished an apparent exception in the instances where 
the bill is drawn or accepted by the cashier of a bank. 

This exception is also recognized in Daniell’s Ne- 
gvotiable Instruments, Volume 1, Section 417. 

[n Zucker Manufacturing Co. vs. Fuirbanks, 98 
Mass. 101, it was held that a mere description of the 
general relation or office which the person signing the 
paper holds to another person, or to a corporation, 
without indicating that the principal signature is made 
in the execution of the office of the agency, is not suffi- 
cient to charge the principal or to exempt the agent 
from personal lability. 

In Moss vs. Livingstone, 4 N. Y., 208, similar rule 
was held. 

In Toledo Agriculiure Works os. Heisser, 51 Mo.. 
128, it was held that a note made payable to C. H. 


Morris, agent, was payable to him personally. The 
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which we contend, 
son, as well as authority, that the endorsement in 
question upon its 
of Moebs and that prima facie, it is, in fact, the very 


liability which Moebs intended to convey to plaintiff, 
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to-wit: his own personal liability upon the endorse 
ment. 

Second. [i we be not sustained in the fore Yong 


contention, the Ji We submit that Lire writle /d evidence 
leading up to the endorsement and showing the inten- 
tion of the parties in respect to it, and explaining the 
SETLSE in wh ich they 7¢ Gai a d if. Was adm issible. and 
that the court the re] ore .erred in exclu ding thee noles 
and the accompanying testimony. 


We do not understand, as between the lmmediate 
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pursuance of a contract made between the parties, 
and the court held that this contract fully explained 
the object and purposes of the indorsement; that there 
was nothing in the agreement which bound the plain- 
tiff in error to indorse or guarantee the payment of 
the notes, and that from the contract it was plain that 
Mrs. Wade on receiving the notes and, contempora- 
neously with the indorsement, realized all her claim in 
law against the estate of her deceased husband. The 
court further held that the words ‘‘executor of D. 
W ade”? would net in the particular case exonerate the 
endorser from personal liability. as they must be 
treated merely as descriptio personae, but that the 
contract plainly showed that Wade acted in the prem- 
ises only in his representative capacity. 

This case is precisely in point it will be observed. 

In Haile vs. Peirce, 32 Maryland, 327, relevant 
extraneous proof was admitted to show that a note 
signed by C. T. H., president; J. N. H. and J. G. D., 
directors; and E. R. 8., secretary, was signed by said 
parties as agents for the company which they repre- 
sented, and not in their individual capacity, for a debt 
due by the company, and that the appellee accepted 
it as such, with full knowledge that such was its 
character and purpose. 

in Detroit vs. Robinson, et al., 38 Mich., 108, 
Robinson e¢ al. had brought a suit against the city 
to recover a balance, which was claimed to be due and 
owing to them on account of materials furnished. and 
work and tabor done in paving one of the streets uf the 
city. 

The board of public works had advertised for pro- 


posals to do this work, and a written proposition was 
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derstood what the amount involved in the contract 
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In R. F. & P. R. Co. vs. Snead, 19 Grat., 354, a 
due bill was signed by one ‘‘Ed. Robinson,”’ in full of 
labor performed on cottage lot of the railroad com. 
pany.’ 


suit was brought avcain ‘allroad company for 
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the amount of the due bill, and the plaintiff gave the 
dne bill in evidence. 

The court held that it did not distinctly appear 
from the terms of the paper whether it was designed 
to acknowledge a debt due by Robinson, who signed 
the paper in his own name, or by the company whose 
officer and agent he was, and upon whose road the 
work is stated to have been done. 

The court say: ‘‘The language is ambiguous and 
consistent with either view, and parol evidence of the 
consideration and of the origin of the paper is ad- 
mitted to explain its meaning in this respect. Harly 
os. Wilkinson, 9 Grat., 68; 1 Am. Leading Cases, 606, 
Srd editition, notes to Rathbone Os. Budtong; Nash 
os. Towne, 5 Wall., 689. That would be so, even if the 
action were founded on the paper itself. It is sou for 
tiori where the action, as in this case, was founded on 
the original consideration ’ 

Upon the evidence, the court affirmed the verdict 
of the conrt below, holding that the railroad company 
was liable 

Smith vs. Alerander, 31 Mo., 193. In this case. 
the rule is well and succinctly stated. A note had been 
signed in the following form: ‘J. HY. Alexander. 
Treas r Ohio & Miss. BR. Co.’’ 

There were no other indications upon the face of 
the paper as to whether the party signed it in his in 
dividual or representative capacity. 
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Mechanics Bank vs. Bank of Columbia, 5 
W heat , 336, is cited, among other cases, to sustain 
the principle stated. LO which we shall refer later OT}. 

In MeClellan vs. Re ynolds, 49 Mo., 313, 314,-11 
was held that the facts did not, as was claimed, go to 
vary a written instrument but only fo explain a latent 
ambiguity. 

See Shuetze vs. Bailey, 40 Mo., 69. 


Musser vs. Johnson, 42 Mo., 74, 


A like doctrine prevails in Minnesota. 
se _— ) - ‘ *) “4 ) 7 i+ > oo 
Pratt vs Bawpre, 13 Minn , 1sy. it) this case, 
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l‘emple cv Bau re slened a carriage contract AS 
, Y v7 3 a, “er ’ . 4 a : " 
** Agents Steamer flora. Suit was brought against 
‘ } Yay . 
ple & Baupre, to 
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Baupre as surviving partner of 
recover damages for breach of contract. 

The court held that the words, ‘t Agents Steamer 
Flora,’ attached to the signature, were descriptio 
personarum, and say : | 

‘The rule is that when words, which may be 
either descriptive of the person, or indicative of the 
character In which a person contracts, are affixed to 
the name ot the contracting party, prima Jacie, they 
are descriptive of the person only; but the fact that 
they were not intended by the party as descriptive of 
the person, but were understood as determining the 
character in which the person contracted, may be 
shown by extrinsic evidence, but the burden of proof 
rests upon the party signing, to change the prima 
Jacie character of the contract.’’ 

Kean vs Davis, 21. N. J., 683. This is a strong 
and well considered case upon the general question 
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involved, and we beg the privilege of citing rather 
fully from it. 
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bills were accepted by Thompson, end were 

sed *‘ Klizabethtown & Sommerville R. R Co.. 

| 1. Kean, President.’’ Suit was brought against 

iN Proofs were offered Dy the defendant, by 

iV O ense, to the eff that Kean was president 

ilroad company. and that the bill was drawn 
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1s resolvable into r'wo., VIZ 
1. By whom do these bills purport to be drawn ? 

<a ; 5 “4 i : * a 
2. If, upon the face of the instrument, it 
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doubtful whose contracts they are, is parol evidence 
admissible to determine their true character ! 

‘‘1, Upon the face of these instruments, inde 
pendent of authorities, it may be safel 
it does not clearly appear whether the « 


a 


y averred that 
lrawing of the 
bills was designed as the act of the corporation, or the 
act of the individual. This identical form of. signa- 
ture may create an obligation, elther upon the cor 
poration, or upon the individual, according to the 
terms made use of in the instrument.’’ 

The court then refers to numerous cases where 
signatures have been deemed the signature of an in- 
dividual. 

The chief justice in delivering the opinion, and 
after citing different analogous cases, seems to regard 
it as the Jeffer opinion that the obligation is uy 
agent, and not upon the principal, citing Story, and 

‘“Thus uncertain is the rule of construction 
adopted by judicial tribunals, of the effect of a signa- 
ture like that under consideration, and if the present 
obligation is to be deemed prima facie as creating a 
personal obligation upon the agent, and not upon his 
principal, it is clearly a construction in aid of 1 
holder of the paper, founded upon principles of policy 
or necessity, but resting upon no clearly expressed in- 
tent of the Darcy. [It is at best, upon the face of the 
instrument, doubtful by whom thev were executed. 
It is not clear who was the contracting party ; whether 
the obligation was assumed by the agent, or whether 
he contracted on behalf of his principal.’’ 

The court then considers the second head, to wit: 


whether extrinsic evidence might be resorted to to re- 


move the doubt, and says: 
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of the contract. he was acting as agent. 
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prima facie to be the individual bills of John Kean, 
yet, inasmuch as it is doubtful upon their face what was 
the intention of the contracting parties, and who are 
the real drawers; inasmuch as the name of the princi- 
pal appears upon the face of the instrument, and an 
action may be maintained thereon against the princi- 
pal, and inasmuch as the evidence ojfered, in no wise 
contradicts the language of the instrument ifself. | 
am of the opinion that the evidence offered and _ re- 
jected in the court below was competent. and that the 


eourt erred in overruling it. 
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the other party knew that he acted as agent, and thus 


destroying all consideration for a liability on his part, 
and in like manner to charge or discharge 
pal by similar circumstances. 

‘But if the name of the principal does not appear 
in the instrument, and the instrument is wholly with- 
out ambiguity, and asserts a positive hability on the 
part of the person contracting, parol evidence, to bind 
the principal, or to discharge the agent, is not admis- 
sible.’’ 


A large number of cases are cited to sustain the 


text. 
Hood os. Hatlenback, 7 Hun. N. Y., 362, will re 
pay a careful perusal. Many of the New York CASES 


in the various courts, including the court of appeals, 
are reviewed and cited. 

Five persons were sought to be charged as makers 
of a promissory note, which they signed as ‘‘ trustees 
Of St. John's Hv. Lutheran Church, Hudson, N. Y.”’ 
They set up as a defense that the note was accepted 
as an obligation of the corporation. 

The conrt held that the note in suit, prima facie 
created a personal obligation against the makers, but 
being signed with descriptive words attached to their 
names, and bearing also the corporate seal, the case 
was open to proof of the facts under which it was given 
with a view to determine whether it was intended by 
the parties that they should assume personal liability. 

In Angell and Ames on Corporations, sec 296. 
the learned author lays down the rule in eases like 
this now before the court, that if from the contract 


itself, or from this, coupled with the conduct of the 
parties bound to it, it appeared that credit was not 
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given to the agent, but to the corporation, and that it 
was the intent or the parties that the corporation 
should be bound, whatever might be the particular 
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hia, 5 Wheat., 326, a case which runs through most 
all the dadeeisions discussing this question, since the 


case was decided, and which has furnished Inspiration 
and guidance for many of the judges and courts who 
ve been called upon to determine the question 


The case Was the converse of the one at bar. and 1s AS 


follow S ° 
An action was brought against the Bank of Alex- 
following form: 
‘* Mechanics Bank of Columbia, June %5th, 1817. 
: \ - e ? rig : a 
Cashier of the Bank of Columbia 
Pay to the order of P. H. Miner, Esq., ten thou- 
sand dollars. 


(Signed) WILLIAM: PATON, JR.”’ 


The question arose as to whether the check was 
drawn by Paton, cashier, as a privaée or an official 
act. It was contended by the defendants, (p. 330,) 
that the character of the check could only be decided 
by the check itself, and that no parol or other testi- 
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that case, a collateral but contemporaneous written 
agreement, between two prior parties to a bill or note, 
would not affect its validity in the hands of a holder, 
more than if the agreement were unwritten; whereas 
between the immediate parties, if the agreement relied 
on were in writing, its terms would fix and determine 
their rights and obligations as was decided by this 
court in Davis vs. Brown, 94 U. 8., 427. The ques- 
tion is between them alone, and is. whether the same 
effect will be given to such an agreement not reduced 
to writing.’ 

Tie court, after citing and examining nume. 
rous cases, held that parol evidence was not ad- 
missible to change the character of the implied con- 
tract arising by the instrument; but we submit it as 
an authority bearing upon the admission of the 
previous and contemporaneous writings, evincing the 
understanding of the parties as to the construction, 
purport and intention of the instrument in question. 

The learned circuit judge seemed to regard this last 
case as being decisive of the question against the intro- 
duction of such evidence, but it will be observed that 
that case only involved the admissibility of parol evi 
dence to affect the contract, while in the ease at bar it 
w:is the previous and contemporaneous writings indica- 
ting the agreement of the parties which was sought to 
be introduced in evidence, and if we understand the 
case of Martin os. Cole correctly, that case expressly 
decides that such testimony is admissible. 

In Brawley vos. U S., 96 U. S., 173, it was held 
that previous and contemporary transactions and 
facts, may be very properly taken into consideration 
to ascertain the subject matter of a contract. and the 
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sense In which the parties may have used particular 
terms, but not to alter or modify the plain language 
which they have used. 

In Davis vs. Brown, 94 U. S., 423. suit was 
brought against the defendants as second indorsers 
upon certain promissory notes. The defense set up to 
defeat the action was that the notes were indorsed by 
the defendants as a mere matter of form upon an 
agreement In writting, that they should not be held 
liable on their indorsements. 

The court held that the evidence was admissible, 
and say: ‘** The objection that the agreement was In- 


admissible, because it tended to vary and destroy the 


i Yj, 


legal effect of the indorsement is not tenable. he 
agreement being in writing, is to be taken and con- 
sidered in COT nection with the indorsement, and the 
two are to be construed together.’’ 

This case would seem to be decisive, inasmuch as 
to the indorsement of the parties, and to show what the 
intention and desigh was in making that indorsement. 

In Baldwin vs. Bank, etc., 1 Wallace, 234 239, 
it appeared that the Bank of Newberry, a corporation, 
brought an action of assumpsit against one Baldwin, 
upon a promissory note. It was contended, that pa- 
rol evidence was not admissible to prove that the per- 
son named therein as payee, acted as cashier and 
agent of the corporation. ‘*‘Counsel very properly 
admit ;°’ the court say, ‘‘ that such evidence would be 
admissible in suits upon ordinary simple contracts, 
but the argument is that a different rule prevails 
where the suit is upon a promissory note or bill of 


exchange. 
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question of showing whether an endorsement was an 
official or individual act. The simple question was, 
the character being conceded, whether parol evidence 
was admissible to change, vary or contradict the abso- 
lute liability imported by the contract of endorsement. 
While the court, very properly held that parol evi- 
dence could not be received to contradict or vary the 
instrument, while contemporaneous writings might be 
so received, yet, it will be seen, that the questions are 
not at all analogous. If we concede them to be so, 
yet in that case the-rule for which we contend is ap- 
plied and recognized that the contemporaneous writ- 
ings might be received to show what was intended by 
the contract. 

We submit. therefore : 

(1) That the notes themselves prima facie im- 
ported a personal and individual HNability of the de- 
fendant, and that they should have been received in 
evidence as fixing prima facie a liability upon the de- 
fendant, exclusive of other extrinsic evidence. 

(2) Thatin any event, evidence should have been 
received showing the facts and circumstances under 
which said notes were executed and delivered by 
Moebs and received by the plaintiffs, and to whom the 
credit was actually given upon the endorsement, and 
that the court erred in excluding such testimony, and 
in directing a verdict for the defendant. 


LEVL T. GRIFFIN. 
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In Error to the Otreuit 
Court of the United States 


Vs, for the Kastern District of 


Michigan. 


STATEMENT OF CASE. 


1 » . . . . . ° 7 
Plaintiffs in error brought suit in the court below upon 


nine promissory notes of the Peninsular Cigar Company, 
upon which they sought to charge the defendant in error 
personally, as indorser. The notes in form were all alike, 


except as to amounts and the time of payment, and were as 


aT 
rOllows: 


$1,061.24. Detroit, Micu., Aug. 4th, 1880. 
l'our months after date we promise to pay to the order of 
Geo. Moebs, sec. and treas., ten hundred and sixty-one and 
#4. dollars at the Merchants and Manufacturers’ National 
Bank, value received. 
PENINSULAR C1GAR COMPANY, 


Gro. Morss, Sec. and Treas. 
Indorsed on back, ‘‘ Geo. Moebs, Sec. and Treas.”’ 
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The first count of the plaintiffs’ declaration was special, and 
allezed in substance that on July 6th, 1880, defendant 
was the secretary and treasurer of a body corporate known as 
the Peninsular Cigar Company, then engaged in the 
business of manufacturing, buying and selling cigars and 
tobacco in the city of Detroit. That plaintiffs were then 
doing business as tobacco merchants in New York City. 
That the defendant as secretary and treasurer of said 
Peninsular Cigar Company applied to plaintiffs for the 
purchase of certain merchandise and offered in payment 
therefor the notes of said Peninsular Cigar Company ; and 
it was then agreed between the plaintiffs and defendant 
that plaintiffs were thereafter to sell and deliver the mer- 
chandise so applied tor and any other goods which defendant 
in behalf of said company, might thereafter apply for, and 
that in payment therefor the defendant should execute and 
deliver to the plaintiffs the notes of the said Peninsular 
Cigar Company payable to the order of said defendant, and 
by him personally indorsed to said plaintiffs. 

That said defendant thereafter ordered from the plaintiffs 
certain merchandise of the value of $7,449, and, in accord- 
ance with said agreement, and in payment for said merchan- 
dise, the defendant, upon the several dates indicated and 
specified in the several promissory notes hereinafter men- 
tioned, and with the intent and design of binding, charging 
and obligating himself as an indorser upon said notes, with 
the liability of an indorser as defined by the Law Merchant, 
made, executed and delivered to the plaintiffs nine certain 
promissory notes. 

To this special count was added the common counts in 
assumpsit, with a notice thereunder written that the plaintiffs 
would, under the money counts, give in evidence nine cer- 
tain promissory notes, copies of. which were set out, and in 
which notice it was stated that said notes would constitute 


the sole bill of particulars of the plaintiffs’ demand. 
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inclosed in a letter dated at the banking house, signed S. B. 
Stokes, cashier. It was held that the indorsement was that 
of a bank and not the personal indorsement of 8S. B. Stokes. 

Vater vs. Lewis, 36 Ind., 288, an action upon a note pay- 
able to the order of Charles W. Smith, treasurer of the I. 
M. B. Company (Indianapolis Machine Brick Company), 
was held to be a contract with the corporation and not 
Smith as an individual, and that his designation of treasurer 
was not merel y the deseription of a person. 

Babcock vs. Beaman, 1st E. D. Smith, 5938—in Court of 
Appeals, Ist Kernan, 200, it was held a note payable to the 
order of R. Beaman, treasurer—he being treasurer of the 
Union Manufacturing Company—was the note of a corpo- 
ration and not of Beaman individually. 

Arlington vs. Hinds, 1 Del., (Vt.) 431. A promissory 
note was made payable to Luther Stone, town treasurer, or 
his successors in office. It appearing by evidence aliunde 
that Stone was treasurer of the town of Arlington. It was 
held to be the note of the town, and that the town could 
maintain an action upon it. 

Bank of Manchester vs. Slason, 13 Vt., 339. -A bill of 
exchange was indorsed by the payee, ‘“‘ Pay to M. Clark, 
Esq., cashier.”’ It appearing by evidence introduced that 
Clark was at the time cashier of the Bank of Manchester, 
and the bill indorsed in a transaction in which the bank 
alone was interested. It was held the bank could maintain 
an action upon it. 

To the same effect see Farmers & Mechanics’ Bank vs. 
Day, 13 Vt., 36. 

Many other cases night be cited to sustain the same 
position, and while there may be found many perhaps in 
conflict with those cited, we subinit that it can no longer be 
‘considered an open question ini this court, but that the 
question was settled by the decision in the case of Hitchcock 
ws. Buchanan, 105 U. S., 416. 
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by George Moebs, secretary and treasurer, for it appears on 


the face of the note that he was the secretary and treasurer 


of the Peninsular Cigar’ Company, and such is the allega- 
tion made in the special count of plaintiffs’ declaration, in 
which is made the further one that the notes were given in 
payment for merchandise purchased for the corporation. 
We therefore insist that uo case is presented which would 
permit the introduction of extrinsic evidence to show that 
the notes sued on were made pavable to George Moebs, and 
indorsed by him in a different capacity than that appearing 
on the face of the nctes. If it is admissible for the plain- 
tiffs to show that it was the intention to have made thie 
paper payable to George Moebs individually, and the inten- 
tion of George Moebs to have indorsed it as an individual, 
then it would necessarily follow that had the paper been 
payable to George Moebs individually and George Moebs 
individually had indorsed it, it would be permissible to 
show the fact that he intended to indorse it as an agent or 
as secretary and treasurer—in either case it would be per- 
mitting an unambiguous and perfectly intelligible provision 
of the notes sued’on to be altered and varied by extrinsic 
evidence. 

In the ease of Carpenter vs. Hurnsworth, cited above, in 
considering the question as to whether the defendant Farns- 
worth, who signed a check “I. D. Farnsworth, Treasurer,” 
was personally liable or not, Mr. Justice Grey, in his opin 
ion, delivered, said: “The question must in all eases be 
determined from the instrument itself.” 

Mr. Justice Burnett, discussing the same question, in the 
ease of Sayre vs. Nichols, cited above, approves of the fol- 
lowing rule: “* When one makes a written contract, intend- 
ing to act therein as agent of another and to bind his prin- 
cipal, it 1s necessary that it should appear by the contract 
itself that he acts as such agent. Oral testimony is not adinis- 


sible to contradict, vary, or materially affeet by way of an 


} . . Sig , any er 
explanation, any written contract, whether within the sta- 
tute of frauds or not, provided the contract is perfect in 


itself, and is capable of a clear and intelligible exposition 
from the terms of which it is composed. 
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The true rule is that the capacity in which the party 


acted Th StQGUHING his name to the instrument Must 


appear alone upon the face of the instrument itself. 
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son in whose favor the bill was drawh knew that the drawel 
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an obligation upon some third person, parol evidence is 
admissible to show the true character of the contract.” 
™ - e “ Nor do I apprehend that this doctrine 1s 
in any wise in conflict with the leading cases cited and 
relied on by the counsel of defendant in error. In most if 
not all the cases where parol evidence has been rejected it 
is found that the contract was ciearly in the name of an 
agent, and not of the principal ”’—thus clearly recognizing 
the principle contended for here—where the paper is unam- 
biguous and not uncertain as to the capacity in which the 
person has acted, extrinsic evidence is not admissible to 
explain or vary it. 

Vermont Central Railroad vs. Clayes, 21 Vt., 36, was an 
action brought by the railroad company on a note made pay- 
able to “the commissioners of the Vermont Central R. R. 
Co.” 

It was held that in legal effeet the note was made payable 
to the railroad company. Mr. Justice Bennett, delivering 
the opinion of the court, expresses approval of this rule: 

“As to bills of exchange and promissory notes, the person 
named as payee has the right of action, and not the person 
who has the beneficial interest, and that it 2s to be deter- 
mined upon an inspection of the bill alone, who has the 
right of action—in other words, who is the promisee.” 

By this we understand that when a note was made pay- 
able to a person who was agent for another, the principal 
could not—by ‘showing, independent of the note, the rela- 
tion of the parties and his interest in the note, and that the 
payee in fact had no interest in it—maintain an action upon 
it in his own name. 

It seems to us that the question has been practieally 
passed upon and determined by this court in the case of 
White vs. The National Bank, 12 U.S., 658. 

A draft was drawn by the Stewart Silver Reducing Co. 
for $5,000.00 on Thos. W. Phelps, payable to the order of 


The Miners’ 


accepted by the drawee. 


National Bank of Georgetown. Col.. and 


The payee of the draft indorsed it to S. V. White in the 
following form 
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he dratt went to protest, and White brous lit suit a 
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the bank as indorser, alleging and showing that he bought 
Za Be? 
and paid value for the draft, with the understanding that he 
was buying it unconditionally as commercial paper, and that 

ct 5 


the indorser (the bank) intended to bind itself as indorser 


by the indorsement made, and was liable notwithstanding 
the form of the indorsement; in other words, that it was 
the intention of the person making the indorsement to 
make it uneonditional and so as to bind the bank. 

This court, Mr. Justice Miller delivering the opinion, 
said : 


eie The language of the indorsement Is Without ambicuits 
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and needs no explanation, either by parol proof or resort 
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to usace, 


r , } * . . . . ’ . 

“The plain meaning of it is that the acceptor is to pay it 
to the indorsee for the use of the indorser. 

‘“ Tf this be a sound view of the legal effect of the written 
indorsement,. neither parol! prool nor custom can be re- 
ceived to vary it.” 

In Martin ve. Cole, 104 U. S., 30, it was songht by an 
- : | oe Om. GA Tee ge wae. fae ey eager bal oe 
indorser upon a negotiabdie note Wilicil he had mdorsed 1n 
blank, to show that the indorsement was made only for the 

. ‘ . } *, 3 | ° } . at i. , 
purpose ot transferring the title to the Indorsee, and that a 
parol agreement or understanding was had that he was not 
, 7% 


to ineur the responsibility of an indorser upon the paper. 


This evidence was held inadmissible on the ground that 1 


would be ulhowing the terms of a written’ contract to be 
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varied by parol. 
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Metculf vs. Williams, 104 U. &., 98, the defendant was 


sued on a check in the following form : 


ALEXANDRIA, VA., October 7, 1875. 

The First National Bank of Alexandria, Va., pay to the 
order of A. E. and C. E. Tilton, seven thousand dollars. 

W. G. WILLIAMs, 
V. Pres’t. 

EK. P. Aisrrop, 

Sec y. 

It was contended by the defendant that the check was 
drawn officially as the vice-president of the Montpelier 
Female Ilumane Association of Orange County, Virginia, 
an incorporated association having its business office in the 
city of Alexandria. It will be observed that there is noth- 
ing upon the face of this check to indieate what corporation 
or asssociation the.drawers were vice-president and secretary 
of. Mr. Justice Bradley, delivering the opinion of the 
court, says: ‘“ According to the showing of the bill of 
complaint the check sued on was the check of the Mont- 
pelier Female Humane Association, and not the individual 
check of the defendant. ‘here is nothing on its face to 
preclude this construction. ‘The bank was requested by two 
persons, who signed themselves as officers, the one as vice- 
president and other as secretary, to pay a certain sum. It is 
evident that an inquiry into the cireumstances might render 
it certain which was intended. * * * Where a person 
acts merely as the agent of another, and signs papers merely 
in that capacity, that is, signs them as agent, and the party 
with whom he deals has ful! knowledge of his agency and 
of the principal for whom he acts, the express disclosure of 
the principal’s name on the face of the paper, or in the sig- 
nature, is not essential to protect the agent from personal] 
responsibility. It is unnecessary to determine whether the 
form of the doeument in this case was sufficient to charge 


innocent holders of the cheek with notice of its character. 


The fact that it bore two official signatures—that of 
the plaintiff as vice-president an:? Aistrop as secre- 
tary—is so unusual, on the hypothesis of its being an 
individual transaction, and points so distinctly to 
official origin, that it may very well be doubted 
whether ANY holder could claim lo be innocently 
ignorant of its true character.” 

[In the still later ease of Cragin es, Lovell. 109 U.S... 19s. 
it appeared that Eliza A. Quitman alleged in an aetidn at law 
instituted against George D. Cragin in the Cirenit Court of 
the United States for the District of Louisiana, that on 
January Silst, 1878, she sold a plantation to Orlando 
P. Fisk for the price, of $22.500, of whieh sum 
$4,500 Was paid In cash, and for the balance Fisk executed 
his notes. It was further alleged that Fisk, in making the 


| 
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purchase and in executing the notes given for the unpaid 
portion of the purchase price, was acting as the 
agent of the defendant Cragin, and that subsequent to the 
purchase Cragin instituted legal proceedings against Fisk, 
asserting that Fisk made the purchase of the property as 
his agent, and illegally transacted the business in his own 
name instead of Cragin’s, and that he, Cragin, was liable for 
and ready to pay the portion of the purchase price remain- 
ing unpaid. And that in such proceedings Cragin was 
adjudged to be the owner of the property so purchased by 
Fisk as his agent. It was further alleged that because of 
the fact that such purchase was made and notes executed by 
isk as the agent of Cragin, the latter was liable to her for 


the balance upon the notes remaining unpaid, and_ plaintiff 


in the trial court, upon proof of these facts, had judgment 


for the balance remaining unpaid upon the notes given for 


ir 
the purchase price of the plantation. This ease presented 


elearly the question of whether it was competent to estab- 
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lish by extrinsic evidence that notes. wliech-on their face did 


nol appear to have been executed in any other than the 
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individual capacity of the maker, could be shown by the 


written declaration of the party sought to be charged that 
in executing the notes the maker, in fact, did not act in his 
individual capacity, but as the agent of said purchaser. 
Mr. Justice Grey, delivering the opinion of the court, Says : 
“That it is clear that the judment at law iserroneous. The 
petition shows no privity between the plaintiff and Cragin. 
ee The notes given for the purchase 
money of the land bore no name but that of Fisk as inaker, 
and on such notes no action will lie against any other per- 
son.” 
To the same eflect see 
Briggs vs. Partridge, 64 N. Y., 363. 
Snelling vs. Howard, 51 N. Y., 377. 
Stackpole vs. Arnold, 11 Mass., 27. 
Eastern R. R. Co. vs. Benedict, 5 Gray, 
566. 
Williams vs. Robbins, 16 Gray, 77. 
Daniels vs. Burnham, 2 La., 243. 
Beckham vs. Drake, 9 Mes, and W., 79. 


We submit that upon the authority of the decisions of 
this court, cited above, as well as upon principle that in the 
absence of uncertainty or ambiguity upon the face of the 
paper that a contract cannot be varied by extrinsic evidence, 
nor can the capacity of the party, executing or indorsing 
the paper, be shown to be other than what it appears by the 
paper. 

But if it were conceded or were it held that there was 
ambiguity or uncertainty upon the face of the paper sued 
upon as to the capacity in which the defendant Moebs exe- 
cuted the indorsement thereon, to what extent does this 
uncertainty exist and to what extent will extrinsic evidence 
be admitted to show the actual capacity in which he executed 
the indorsement? Will evidence aliunde be admitted 
further than to ascertain whether Moebs was the secretary 


and treasurer of a body corporate, by whose authority and 


is 
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in whose interest he executed the paper and indorsement ? 
In other words, if it appeared from the face of the paper 
that he was secretary and treasurer of the Peninsular Cigar 
Company, that the notes were given in payment of imer- 


, 


chandise purehased for the Peninsular Cigar Company, 
certainly could it be claimed that there existed An V 
ambignity or uncertainty as to the capacity in whiel 
acted when the paper or indorsement was executed. And 
would evidence be admitted to show that althoueh he was 
secretary and treasurer, as lis signature would indicate, and 
that it was in reference to the business of the corporation 
of which he was secretary and treasnrer that the paper and 
indorsement were executed, that he by mistake indorsed it 
officially instead of personally, as he had agreed to do or 


ntended to do. We submit that within the reason of the 


t e : " — . . 
authorities cited sueh evidenee eould not be admitted. 
See Collender vs. Dinsmore, 55 N. Y., 206. 
Bernard vs. Kellogg, 10 Wallace, 390 
Robinson vs United States.13 Wallace.364 
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[f reliance be made by plaintiffs upon the allegations con 
tained in the special count in their declaratior or upon the 
evidence contained in the deposition which was excluded, 

ce mis fe, ee. | a we eer 
we reply that it appeared from the allegations in sueh spe 
cial count, as well as from the testimony appearing by thie 
deposition referred to: 

ist. That the defendant Moebs was the secretary and 
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treasurer of the Peninsular Cigar Company, a body cor- 


porate. 
oO- Th; ' = . Tevet ; ‘eh: sag at ar : beat tiffs 
2d. hat suelh corporation pure mased oOo! Lif pialntl is 
° 2 . ° 7 | > , 
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were executed. 


By these allegations in the declaration and depo 
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all uneertainty and ambiguity, if any existed as 
to the capacity in whieh the defendant executed and 


indorsed the notes, is entirely removed. Any testimony - 
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which had for its object anything other than to show such 
facts, or to show that he either was not secretary or treas- 
urer of any body corporate, or that he did not execute the 
paper and indorsement in the business, or for the benefit of 
the corporation—in other words, by the authority of the 
corporation—we submit would be inadmissible. We there- 
fore insist and submit that upon any view of the plaintiffs’ 
case which may be taken, the testimony offered for which 
it was claimed that it tended to show that in executing the 
indorsement of the notes sued on, defendant intended to 
have made his personal indorsement instead of his ofticial 
indersement, was not admissible, and therefore the second 


question considered must be answered in the negative. 


THIRD QUESTION. 


If such evidence was competent, was it admissible 
under the pleadings and issue as framed, and upon 
which the trial proceeded ? 

At the time of the trial had in the court below, the special 
count in the plaintiffs’ declaration had been disposed of— 
the demurrer thereto having been sustained. Was it com- 
petent to introduce the testimony offered upon trial under 
the common counts in plaintiffs’ declaration? The general 
proposition always recognized, as far as our knowledge 
extends, that the declaration must be as broad as the proof 
offered would seem to answer this question in the negative. 
For if it were necessary to introduce testimony to show that 
in executing the papers sued upon it was the intention of 
the defendant to bind himself personally and individually, 
such facts ought to have been alleged in the declaration. 

The case of Zhe New York [ron Mine vs. The First. 
National Bank of Negaunee, 39 Mich., 655, was a suit 
brought by the bank upon notes puporting to have been 
executed by the New York Iron Mine by W. L. Wetmore, 
who was a stockholder, and acted as agent for the company 


. 


1g 


] 


in the transaction of its brsiness at ishpeming, Mich. Wet- 


more and Samuel J. Tilden of New York were the corpo- 
! 


rators. Mr. Tilden had the principal interest from the 


always acted as president and treasurer, keeping 


his office in New York City. Mr. Wetmore always, until 


first, and 


the controversy over his authority to execute the notes sued 
On arose, acted as ceneral agent for the corporation, with 
his office at Ishpeming, Mich. 

Upon the evidenee introduced it was held by the court 
that Wetmore did not have anthority to execute the notes 
on behalf of the corporation. It was then eontended tliat 
the course of business had been such, that as to the bank 
Tilden and Wetmore were to be treated as partners. The 
declaration Was upon the Common Counts with a copy of the 
notes attached. 

Mr. Justice Cooley, delivering the opinion of the court, 
p. 6H65. Says ; bs The second position taken by the plainti tt 
is that Mr. Tilden and Mr. Wetmore have conducted the 
corporate business as if they were partners, Mr. Wetmore 
exercising unlimited authority at one place and Mr. Tilden 
at the other, and the public had a right to suppose that they 
were trusting each other to the full extent that partners do 


and must, and therefore that Mr. Wetmore might bind him 


7 


self and Mr. Tilden, or, what is the same thing, might bind 
the corporation by notes initsname. * * * * We 
do not perceive that the fact that Tilden and Wetmore con- 
ducted their business as if they were partners concerns this 
plaintiff nt any Waser: oT The plaintiff has 
dealt with no partnership. The notes sued upon were given 
as corporate notes, taken as corporate notes, and are sued upon 
as corporate nores, The plaintiff must therefore make ont a 
corporate liability, and, as Wetmore gave the notes assum- 
Ing to be empowered thereby LO pledge the corporate credit, 


. - . . ; + . 3 
it is of no Importance whatever that perhaps he might have 


pledged his associate as a partner, had he attempted to do 
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so, and had the plaintiff taken from him paper that pur- 
ported to be the paper of partners. For the purposes of this 
case, it is sufficient to say that it is not the case the pleadings 
make.” 

Under U.S. Cireuit Court rule 28, when a written instru- 
ment including indorsements upon bills and notes shall be 
declared upon, the exeention of such written instrument so 
declared on shal] be held to be admitted unless denied by 
defendant under oath. 

If the position taken by the plaintiff below is correct, 
then the failure of the defendant to deny the execution of 
the papers sued upon render it unnecessary for him to make 
other proof of tle execution of the indorsement sued on, or 
to show that it was his indorsement; but this question has 
been expressly passed on in the case of //itchcock vs. 
Buchanan, cited above. The court disposes of the question 
in this language: ‘‘ The allegation in the declaration that 
the defendants made ‘their’ bill of exchange is inconsistent 
with the terms of the writings sued on, and made a part of 
the record.” 

To set out a copy of the notes sued on under the com- 
mon counts, without any allegation that they were executed 
by the defendant in a different capacity from what they pur- 
ported to be was equivalent to an allegation in a special 
count that he executed them as secretary and treasurer of 
the Peninsular Cigar Company. We therefore submit that 
it was not admissible to introduce evidence inconsistent 


with the allegations made in the declaration. 


FourRTH QUESTION. 


If such evidence was not admissible under the- 
pleadings and issue framed upon which the trial pro 
ceeded, will this court review the opinion and judg- 
ment of the court below in sustaining the demurrer to 
the special count in plaintiff's’ declaration—error not 
being assigned upon such opinion or judgment. 


Section 997, U. S. Revised Statutes. requires that there 
should be annexed to the writ of error, and returned there- 
with at the day and place therein mentioned, an authenti- 
cated transeript of the record, an assignment of errors, and 
prayer for reversal. 

Rule 21, U. 8S. Supreme Court Rules provides: ‘* Where 
there is no assignment of errors, as required by Section QO7 
of the Revised Statutes, eonnse! will not be heard except 
at the request of the court, and errors not specified accord- 
ing to this rule will be disregarded.’’ We submit that 
under this statute and rule no question should be con- 
sidered by the court upon whieh error Was not assigned at 
the time of making the return to the writ of error, and, 
therefore, that the only questions for consideration are those 
relating to the proceedings had upon the trial, to wit, as to 
the propriety of the ruling of the court excluding the 
admission in evidence of the notes when offered, and exelud 
Ing the deposition when offered. 

but for reasons already given and upon the authorities 
cited above, we submit that if that question shall be con- 
sidered, no other eonclusion could be reached than that 
reached by the court below, and that there was no error in 
the opinion or judgment in sustaining the demurrer to the 
special count to plaintiff’s declaration, nor in the proceed- 


ings had upon the trial, and that the judgment below should 


4 


therefore be afirmed. 


Don. M. DiIcKINSON, 
Exriorr G. STEVENSON, 


Counsel for Defendant in 
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ROBERTSON, COLLECTOR. VS. DOWNING ET AL. 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit court of the 
United States for the southern district of New Yor k, greeting : 


[SEAL] Because in the records and procee dings and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between Rich: ard F. Downing, George W. Sheldon, John G. Wilson, & 
William T. Shay, plaintiffs, and William H. Robertson, defend: ant, a: mani- 
fest error hath happened to the great damage ofthe said William H. Robert- 
son, as by his complaint appear’. We being willing that the error, if any 
hath been, should be duly corrected, and full and spe edy justice done to the 
party a ANECE in this behalf,do command you, 1f judgment be therein 
given, that under your seal, distine tly and open nly, vou send the record and 
proceedings aforesaid with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you may have 
the same at Washington on the second Monday of October, eighteen hun- 
dred and eighty-five, in the said Supreme Court, to be then and there held, 
that the record and proceedings aforesaid being inspected, ae said Supreme 
Court may cause further to be done thereon to correct that error, what of 
right and according to the laws and customs of the U nite States should 
be done. 7 
Witness the Honorable Morrison R. Waite, Chief Justice of the ‘said 
Supreme Court, the 16th day of June, in the year of our Lord one thousand 
eight hundred and eighty-five. 
: TIMOTHY GRIFFITH. 
Clerk. 
The foregoing writ is hereby allowed. 
HOYT H. WHEELER. 
2 (Indorsed :) 8225. U.S. Supreme Court. William H. Rob- 
ertson, plaintiff in error, against Richard F. Downing & al., de- 
fendants inerror. Writof error. Elihu Root, attorney for pl’ff in error. 
Due service of a copy of the within writ of error is hereby admitted this 
17 day of June, 1885. Bliss & Schley, attorneys for defendants in error, 


UNITED STATES OF AMERICA, 
Southern District of New York, ss: 
I, Timothy Griffith, clerk of the circuit court of the United States 

3 for the southern district of New York, in the second circuit, by vir- 

tue of the foregoing writ of error, and in obedience thereto, do 
he reby ce rtify th at the following oe numbe red from four to sixty-five, 
ine lusive, contain a true and complete transcript of the record and procee a 
ings had in said court in the case of William H. Robertson, plaintiff in 
error, against Richard F. Downing, George W. Sheldon, John G. Wilson, 
and W illiam T. Shay, defendants in error, as the same remain of record 
and on file in said office. 

In testimony whereof I have eaused the seal of the said court to be 
hereonto affixed at the c ity of New York, in the southern district of New 
York, in the second circuit, this fifth day of August, in the year of our 
Lord one thousand eight hundred and e iehty -five, and of the Inde pendence 
ot the United States the one hundred and tenth. 

[SEAL. | TIMOTHY GRIFFITH, 

Clerk. 
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2 ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 
y The President of the United States of America to the judges of 

the supreme court of the State of New York, greeting : 
(SEAL. | 
[SEAL. | ¥ 


We, for certain reasons, being desirous that our circuit court of the ) 
Un: ‘ted States, for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain > commenced before you against 
William H. Robertson, defendant, by Richard F. Downing « al., plaint- 
iffs, do therefore command you Me it 4 record and proceedings In said 
cause you distinctly and ope nly send to the said cireuit court of New 
York, on the 20th day of November, 1882, as fully and amply as the 

same are remaining before you, by whatever names the said parties may 
be called therein, together with this writ, that our said court may cause to 
be further done thereupon what of right ought to be done. 

Witness, Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 15th. day of November, in the year one 
thousand eight hundred and eighty-two. 


JOSEPH M. DEUEL. | 
STEWART L. WoOoDFORD, 
United States Attor ney, Attorney for Defendant. | 


5 , (Endorsed.) U.S. eireuit court. Richard F. Downing « al. 

versus William H. Robertson. Certiorari. Stewart IL. Wood- 
ford, United States attorney, attorney for defendant. I have this day per- 
sonally served upon the clerk of the supreme court of the State of New 
York a duplicate of the within writ, at the same time showing or orig- 
inal. Henry E. Knox, U.S. marshal. Nov. 15, 1882. D. U. mar- 
shal’s office, S. D., N. Y. Received Nov. 15, 1882. U.S. oe chart: 
Filed Nov. 24, 1882. Joseph M. Deuel, clerk. 
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6 Summons. 
Supreme court, city and county of New York. 


RicHARD F. Downine, GEORGE W. SHELDON, ) 
John G.Wilson, and William T. Shay, plaint- | 
itfs, \ 

against | 

WILLIAM H, RoBertson, defendant. 


To the above named defendant : | > 
You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiffs’ attorneys within twenty > 


days after the service of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer, judgment will be taken 
against you be default, for the relief demanded in the complaint. 
Dated October 26th, 1882. 
BLISS & SCHLEY, 
Plaintiffs’ Attorneys, 
Post-office and office: No. 160 Broadway, New York City. 


(Endorsed:) N. Y. supreme court. Richard F. Downing & on. agst. 


° spies * 


ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 3 


a William H. Robertson. Summons. Bliss & Schley, plffs. attys., office 
W p. Oo. address, No. 160 Br adway, i ae ity, Due service of a copy 
of within summons at custom-house, N. Y. City, this 27th “ of Oc- 


, ; / > IO¢<¢ ' Os P 
' tober, LS8S8z, hereby admitted. Oct. 27, ’82. W. H. Robertson, collector. 
- rs } ° ° 1° ‘ > AT , } 
/ L'nited States cireuit court. southern district of New York. 


RICHARD FEF’, DOWNING, GEORGE W. SHELDON, 
John G. Wilson, and William T. Shay 
WinttiaAmM H. Ropertson. 
The complaint of the plaintifts herein, by their attorneys Bliss & Schley, 
shows to the court as follows: 
That at all the times hereinafter mentioned the plaintiffs were partners 
in business under the firm name of Downing, Sheldon & Co., and as such 
partners, on or about. the 9th day of March, 1882, imported and entered 
at the port of New York the goods deseribed in the bill of particulars an- 
nexed hereto. 
That at the said times the defendant was collector of the customs of 
ey the United States at the port of New York. 
ag That the plaintiffs, in order to obtain said goods as entered by them as 
aforesaid, were compelled to pay and did pay to the dete ndant, as such 
collector, the sum of two hundred and sixty-nine & dollars in excess 
| of the lawful rate of duty on said goods, Bt of ea amount 
so 8 required by law, to wit, the sum of one hundred and seventy-seven 
Ww + "aT dollars, part thereof on or abot it the 30th day of June, 1882, 
ind the sum of ninety-one & 8°, dollars, the residue thereof, on or about 
the 3lst day ot May, 1882. 
That the plaintiff filed with said defendant due and timely protests in 
writing upon each entry of said goods against his decision exacting such 
duty, setting forth therein distine tly and specifically the grounds of objec- 
tion thereto, and made due and timely appeal on each entry to the Se cre- 
tary of the Treasury, who affirmed. the decision of the defendant upon 
each of said entries. 
That the bill of particulars hereto annexed states for each importation 
separately the date of each entry at the custom-house; of the payment of 
duty in excess ; of the filing of the said protest; of the appeal to the Secre- 
tary of the Treasury and his decision thereon, together with other particu- 
lar required by law, and is made a part hereof. 
That the said sums so exacted as aforesaid has never been repaid to the 
: plaintiffs, and are now due and owing to them. 
Wherefore the plaintiffs demand judgment against the defendant for the 
sum of two hundred and sixty-nine & 43, dollars, with interest on one 
hundred and seventy-seven & 7°, dollars, part thereof, from June 30th, | 
1882, and on ninety-one & 35, dollars, residue thereof, from May 3\st, 
1882, besides the costs of this action. 


BLISS & SCHLEY, 


+ Attys for Pi ffs. 160 Broadway, New York. 


pee 


ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 
10 U. S. eireuit court. southern district of New York. 


RICHARD F. DOWNING, GEORGE W. SHELDON 
G. Wilson, and William T. Shay 


ae 
Bi p 
iN Ol he importers Do vi O Sh GQ wv 4 
| 
1) ption of the merchandis 179 pkgs. ste F 
Place from which imported: A | 
Name of the vessel: St. He al 
Date of the invoice: Weilhein ©. L.. Keb’, Sth, 13s: 
Date of entry: March 9th, 1882 
Amount ot dut V paid in eYKeCeS - r 
Date of payment of such duty: L882 
é . 

Date of liquidation of duty: May 24th, 1882 

aa : nee 
ate of filing protest: May 26th, 1882. 


pate of ; appeal ; Nav 26th. 188? 


late of decision of appeal ; Aug. 12th, 138zZ. 
J | 


# ‘s . ' « , '¥ . = ] } " ty 
Valne OI the ye egal Downing. SHueIaOon A f 

. : 1 i Ge *>ti4° ’ ] i ' . 
Pescription Ol the mie manaIse: oJdD steel DLOOMSs., 
7 } 4 
wa tie? iis armani Liverp 


‘> 2 | ¥ A 

Name Ol the Vessel : Lake (“ham 
il Date or tne invoice: Barrow. Januarv yAFY j . SZ 

Date of entry: March 9th, 1882 


Amount of duty ~~ igtinage nied 91.35 


“Me, 
avment ot SuC 1 duty : h a 


Date of pe V Ze 
Date of liquida tio} Daddds. «shoal 21, 1882. 
Date of filing protest: April 27, 1882. 

Date of appeal - April 21, 1882 


Date of decision of appeal: July 23, 188: 


(Endorsed:) U. S. cireuit court, southern dist. of New York. Rich- 
ard I’. Downing and others agst. William H. Robertson. ee, A 
bill of particulars. Bliss & Schley, ys, 160 Broadway, N. Y.¢ 
To the clerk of the ci ‘cuit ct. of the U.S. for the southern (list. ’Ne VW 

U.S. ecireuitcourt. Filed Nov. 23,1882. Secu at Genk ek. 


¢ grey” } . 4 ° an toe ey mes 7. re "bg N : y ? 
1? iJ nited states eircuit court, southern district of New \ ork. 


RicHAarD F. DOWNING & AL. 
vErSUS 
W. H. RoBER TSON, COLLECTOR, ET‘ a 

The answer of the defendant herein, by Stewart L. W oodford, his at- 
torney, to the complaint of reefer ntiffs in the above-entitled action. 

[. He admits he was, at the times in said complaint mentioned, collector 
of the port of New York, and,} in such official capacity, received payment 
from the plaintiffs for and on account of duties due to the Ut \ited States 
under the laws there of, upon ce rtain Imports tions of merch: indise imported 
by said plaintiffs into the port of New York from foreign countries. 
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6 ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 

esq., assistant U.S. attorney, his attorney. Thereupon a jury is empanel- 

led, and the cause proceeds to trial. After hearing the evidence of the 

parties, the argument of counsel, and the instructions of the court on 

Monday, February 18, 1884, the jury retire, and on their return render a 
verdict whereby they find for the plaintiffs in the sum of $130.96. 


; s? _ ° i ] hy . - . ‘ . , . > Tt, ] t 
if On motion of counsel for defendant the court orders that the 


j Baa ee = : 4 ; ° . — ] ae tae . Af ie 
cetendant have a stay ol pre ceecdinge’s nerelb Tor SIXty Gavs. 
A. eens 
A CODY. 
x « 
t V4 & 7 » | ry f « 
TIMOTHY GRIFFITH. 
(VY y 
iy, A { a ro ay ae C4] mm? r Pod. 5 em. | Gena { 
a § 4 vb «A stated CCl iis Ui til ‘ Cutt Court Ci cne ‘ nite Ci , tates i 
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America tor the southern aistrict } NeW York. in the second 


Circult, held at the United States court-rooms, 1n the eltyv of New York. 


on Wednesday, he 20th day of February, in the vear of our Lord O< 


thousand eight hundred and eighty 
MOUSANG Clone NUNaGrea and eign¢ry-1 
: sa 1 | T > | 

I res nt. cine mono aVWi H ’ | 4 . ‘ i 4 i | uve 
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in open court, 
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Urdered, that the verdict e! red D n Feb. 138, 13384, be. and the 

Same hereby Is, amended ry LriKINe out th following words and Gor 


“ Cne hundred and thirty dollars and ninety-six cents ($130.96),” an 


1s At a stated t of tl eLr court of the United States of 

America for the southe listrict of New York, in the second 
Cireu held at the [ nil d states urt-rooms 1n the city o] Ne VV \ ork.on 
Wednesday, the 20th day of February. in the vear of our Lord. one thou- 


oe eg 2 a jars : 
ont hundred and « lehty-rour— 
Present the honorable Hoyt M. Wheeler. actine circuit judge. 


RicHarp F. DownincG FE! \L. } 


PS . 
. 


Bae ] a i — c+ . :y yet | » i : ] | } j } 
Ord rea, It Open court, that a certificate of probable cause be entered 
} 
| 


1 ol the above-entitl d actions, 
IMOTHY GRIFFITH. 
Clerk. 


(Endorsed :) C. C. of the U. S.,S. D. of N. Y. Richard FE. Down- 
ing et al, vs. W. H., Robertson, S225. 
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ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 
19 | Judgment. 
Circuit court of the United States for the southern district of New York. 


RicHARD F. DOWNING, GEORGE W. SHELDON, ) 


John G. Wilson and William T. Shay, SRE eS 
agst. Apri 2nd, 1d 


Wittiam H. Ropertson. 


The issues in this action having been brought on for trial before Mr. 
Judge Wheeler and a jury, at a circuit court of the October term, 1883, 
and the issues having been tried and a verdict for the plaintiffs having 
been duly rendered on the 18th day of February, 1884, for $130.96, and 
the amount of said ve re ha ving been. by order of the court entered on 
the 20th day of February, 1884, reduced to $47.64 and the plaintiff’ 
having been taxed at $ 16 85. 


S COSTS 


Now. on motion of Bliss « Schley. attorneys for the pane, it is 
adjudged that the plaint tiffs Se ave ju idoment against the defendant pe the 
issues in this action. and for the sum of ninety-four 4% « ollars. thei 


dam: wes and costs. 
Judgment signed this 2d day of April, 1885. 
JOHN A. SHIELDS. 
(Endorsed :) U. S. cireuit court, south. dist. of New York. 
20 Richard EF. Downing and others, plaintiffs, against William H. 
Robertson, defendant. Judgment roll. Bliss & Schley, attorneys 
r plaintifts, 160 Broadway, New York. $47.64; costs, $46.85—S94. 49 


L. S. eireuit eourt. Filed Apr. 2, 1885. ‘Timothy Griffith, clerk. 


2] Circuit court of the United States for the southern district of New 


York. 


RicHarp F. Dow NING, GEORGE W. SHELDON, ) 
John G. Wilson, and William J. Shay, | 
vs. 


WitLIAM H. ROBERTSON, J 
Bill of exceptions. 


And afterwards, to wit, on the 14th day of February, 1884, this case 
came on to be tried before the Hon. I loyt H. Wheeler, district judge of 
the United States for the district of Vermont, duly assigned to hold this 
court, and a jury duly empaneled and sworn to try the issues therein. 

The parties appeared by their counsel: George Bliss, esq., for the 
plaintiffs, Elihu Root and Samuel B. Clark, esqs., for the defendant. 

Plaintiffs’ counsel, having opened his case to the jury, put in evidence 
tending to show that on the 9th day of March, 1882, the plaintiffs were 


consignees of 5,179 hanks or bundles of Bessemer steel rods imported into 


the port of New York on or about thesaid 9th day of March, 1882, from a 
foreign port 
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10 ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 


Q. Did that addition include transportation from Mulheim to the ship, 
or from there to where ? 
CT this question the defendant’s counsel objected as incompetent, irrel- 
evant, and immaterial. : 
The court thereupon overruled the objection, ana th cle fendant, by his 
counsel, then and there duly excepted 
Answer. From Mulheim to the ship 
Q. I see you mark that, “ two bundlesas noted ;” I don’t know whether 
that entry Was 3 all mac e€ al the Saint time or not: that red ( ntry Was all 
made at the same time 
A. al WoO ana 3a as noted,” the classification is on the tact of the In- 
voice, and the return upon which the a live ry of the packag Ss Was mace 
refers to that ‘as noted.” 
27 (). They are the identical goods as referr dl to 10 that notic 
that is what it means, | Suppose | 
A ‘ sae S] a 
q. So that the red writing of this 
bundles 
A. Xe 
Q. I: 


5 | 
< } } o-_. FY y Be ie . rr ] Oy les ? etati, : anharoa: ° 
ano then you have ac led si pare ae L\ LPansportation Charpe ~ ae 


a 
< 
~e 
*. 
Sohal 
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omer 
os 
on 


. 6 _ ¥ é 
as noted and this underneath it 


et VOu have ; ac ce e eieven marks per ton to Make Marret Value, 


why was that 
/? | , 7% * - 4 she in i : - k ] h5 4 a - 1. , nr 
(iO THIS question the dete nd: wnt, OY His counsel, ovprectead on the same 


ground as before. The court thereupon overruled the objection and the 
defendant then and there dais excepted. 

A. Weil, that is following in the line of the decisions of the Treasury, 
where it was necessary to add the carriage to the vessel as an independent 
charge; before the addition of the 11 marks and of the 4 marks, 
making 14 marks in all, simply went to make the actual market value, 
under section 2902, of the goods at the period of exportation. 

@. On board of the ship ? 

A. On board of ship; yes, sir. That is they are worth 184 marks a 
thousand kilos; the addition of 11 marks for value, and 4 marks for 
transportation, making 15 marks in . 

@. 11 marks for value in Prussie and 4 marks for transportaiion to 
get aboard the ship? 

A. Yes, Sil 
On being cross-examined, the witness further testified as follows: 
X Q. Did you have any means furnished to you to determine 
what part of the cost of tr: ansportation from Mulheim to Antwe rp 
consisted of cost for transportation from Mulheim to the frontier, and 
what part was dines transportation from the frontier of Prussiato Antwerp ? 

A. No, sir; and it is very seldom or neverdone. It is extremely diffi- 
cult to determine that as matter of fact ; in fact it never has been done ex- 
cept in a very few instances because the tr: insportation charges on an in- 
voice will be from the place of manufacture to Antwerp. Now the trans- 
portation charges from the interior to the frontier are necer stated on the 
charges. You may dig it out in some way ; but it would be entirely su- 
perficial and hardly ever correct. 

X Q. The importers give you no information on which you can divide 
those charges ? 

A. No, sir. 
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ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 1] 


The plaintiffs then read in evidence deci ‘isions of the Treasury Depart- 
ment, copies of which are hereto annexed, marked Exhibits E, F, and G. 
‘he » Jaintif s then rested. 
The defendant then read in evidence Article 434 of the General Regou- 
lations promulgated by the Secretary of the Treasury, as follows: 
“ Art. 434. Merchandise from an interior country intended for expor- 
h the ~~ of another country to the United States (from 


: | ] . ° rey t? : ‘ a bh 5 ’ sy ] ; : , ' e74 | r i" ’ C14 
Switzerland by \ AV OI | lavre, IO] CAB PIC) IS consit i@red as exported 


¢ ‘ ~ } . re % . . - - ' i i $ gf? 
YAS within the meat ing of the law ; whe nit ps SSE sthe frontier boundary of 
such interiorcountry. TT} ia sale pi ice or general market value 

’ ° . EE ae, Seat . a) aA See a 
ol sucn merch anclise ih) sic wikia market of the interior country at the 


date when it passed the frontier for its destinat 
; : 


will on impor aa ition and entry be ascertaine (i wy i it mene. Lisé rs \\ Iti i ¥ it VV 
i 
| . " ‘ / g* . ’ y 7 , 3 ; . ’ > } 
to the assessment of duty. and to the value so eertained will be added 
} > | f° r y°s) 7) Pt 2 vet + | y* Ow -. T +1, , ") : ‘he i +) 1} 
the cost oT tl ANSpol ration and ouner expenses fo the irontier as dutiabl 
charges, satistactory p! ‘oot of the date of « xportation from such interiol 
~ F 
Tay Try 1 WaT rh] ‘ ] > | ty 
COUntry must Ee exhibited Onl Lhe eNnLr\ 
ry } > 5 : . 
lhe defendant then rested. 
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thereupon denied by the court. 
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30 Which motion was denied by the court. 
To which ruling of the court the defendant, by his counsel, then 
and there duly —- 

T he de fendat the I) moved the court to direct rat verdict Mn d 
upon the aahad that there was no evidence that the plaintiffs had pote 
the duties Jiquidated in order to obtain possession of the aul eet 

Which motion was denied by the court. 

To which ruling of the court the defendant, by his counsel, then and 
there duly excepted. 

The defendant then moved the court to direct a verdict in his favor 
upon the ground that there was no evidence which would justify a verd 
for the plaintitts. 

Which motion was thereupon denied by the court. 

To which tuling of the court the def end: ant, by his counsel, then and 
there duly excepted. 3 

The defendant then requested the court to charge the terms of section 
14 of the act entitled “An act to amend the customs-revenue laws, and to 
repeal moieties,” approved June 27th, 1874. 

The court refused to so charge. 

To which ruling of the court the defendant then and there duly ex- 
cepted. 
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14 ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 


The Court. I am not aware of any evidence on the subject except Mr. 
Downing’s and Mr. Mullen’s and this paper. 

DEFENDANT'S CounsEL. I ask your honor to charge the jury that the 
burden of proof is on the plaintiff to make out the fact that there was not 

any charge that would justify the addition. 
36 The Court: I do not feel bound to charge in that way ; I do 
not instruct you in that way; I will leave it like this: it is for the 
plaintiff to show that the exaction was illegal. If he has shown you that 
this charge was made for charges of transportation from Mulheim to the 
ship, he has shown you that it was illegal. 

A Juror. And that only? 

The Court. As to this addition of 4 marks, I understand it arose in this 
way. 

A Juror. Without any proof of this 4 marks being for something else 
besides transportation, the plaintiffs would be entitled to recover according 
to your honor’s charge ? 

The Court. This is what I mean to say to you, that in this class of 
goods which are made in one country and exported from another country 
to the United States it is not proper to add any charges for transportation 
from the country where they were made to the country where they were 
exported from, so that if this charge is for the charges of transportation 
from Mulheim to the ship they were not authorized to charge it; it was 
illegal. 

It is not necessary to devide the charges at the boundary line between 
Prussia and the country in which Antwerp is. If it covered charges from 
Mulheim to the ship then it was too much ; it was unlawful. 

You need not undertake to divide it at the border nor see whether the 

collector’s office divided it at the border. 
o¢ A Juror. Nor take into consideration whether there were any 
other charges in that 4 marks except for transportation ? 

The Court. I am not aware that there is any evidence that there were 
any such charges. You have seen this invoice or the paper to which the 
me’orandum was appended—the little white memorandum, have you those 
papers ? 

A Juror. We haven’t them; we would like to have them. 

The Court. You may have them ; that is, the bundle in regard to the 
Hermann only. The dutiable value of these goods was the market value 
in the open markets of Prussia; the wholesale price in the principal 
markets of Prussia. They were invoiced at a value which was put on 
them. The appraiser was authorized to ask whatever he thought was a 
right and saw fit to make it up to the value in the principal markets of 
the country. He added 11 marks per ton, as I understand, which brought 
it up to the market value of the country. He added these 4 marks. 
Here is this memorandum of this charge of the addition. You have 
heard what Mr. McMullen said ; and you have heard what Mr. Downing 
said. If that 4 marks was added for transportation from Mulheim to the 
vessel, it was illegal ; if that is what it was for. 

A Juror. Only ? 

The Court. I do not say only. If that is for transportation, then, it 

is illegal. 
38 A Juror. I would like to inquire, your honor, whether any 
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part of that 4 marks was for commissions or for any other expense is it-to 
go to the benefit of the defendants ? 

The Court. As to commissions, I think that was settled by the law. 
They made a deduction of two and a half per cent. for commissions; so 
I don’t think there is any question about commissions. 

DEFENDANT'S CouNSEL. The question is expenses of shipping. 

A Juror. Expense of putting on cars. 

The Court. I don’t think the importer is bound to show more in re- 
gard to that. If he shows you this gross sum was charged for transporta- 
tion I don’t think he need separate it, and say that none of it was for 
putting on the cars. ‘Transportation means taking it from Mulheim to 
the ship, and don’t leave any room for taking out and putting on the cars. 

DEFENDANT'S CouNSEL. I ask your honor to charge the jury the lan- 
guage of section 14 of this act of 1874 (Heyl, 876). 

The Court. I do not so charge them. 

DEFENDANT'S COUNSEL. We except; and your honor gives an excep- 
tion to the refusal to charge as requested in each instance. 

And forasmuch as the exceptions, matters, and things aforesaid 
39 would not otherwise appear by the record I have settled, allowed, 
and signed this bill of exceptions ; and, 

It is ordered that the same be filed as part of the record with like force 
and effect as if it had been reduced to writing, signed; and filed before the 
cause was given to the jury. : 

Witness my hand this 17th day of July, 1884. 


HOYT H. WHEELER. 
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4] I, George E. Bullock, 9th invoice, numbered 87, in which are 
men (mutilated) 
(amounting, with the charges thereon, to the gross sum of 
reichs-marks: 21420.76 
was produced to me by Ed. Boecking, the manufacturer of the goods, wares, 
and merchandise therein mentioned, who thereupon declared, in writing, 
that it was intended to make entry of said goods, wares, and merchandise at 
the port of New York, in the United States of America. 

I do further certify that I am satisfied that the person making the dec- 
laration hereto annexed is the person he represents himself to be; and 
that the actual market values, or wholesale prices of the goods, wares, and 
merchandise described in the said invoice, in the principal markets of the 
country and at the time of exportation, are correct and true (or as set forth 
in the column of consular corrections of estimates). 

Witness my hand and seal of office at Cologne, the day and year afore- 
said. 

GEO. E. BULLOCK, 
U.S. Consul. 

U.S. cireuit court, S. D. N. Y., Exhibit B. Feb’y, 15, ’84. 

JAMES H. FISH, 


Stenographer. 


U.S. Consulate, Cologne (seal), triplicate invoice, No. 87. R. marks 
21420.75 s. Consular fee, $2.50. 


iS ae aa iS) 
2 


a ee 


Fe praeiSiednam ane 


a 


> 

7 

4 
y 3 
* | 
mf 
ay, } 


ea Rite ARLE ER A 


se smertyictmat eat 


Sas as 


26 Pa SRS Ae RE AN EE OAS 


eed as 


Se eames 


ROBERTSON, 


COLLECTOR, VS. DOWNING ET AL. 


fEndorsement. | 


Consignee’s, importer’s, or agent’s cath. 


I, Wm. T. Shay, do solemniy and truly swear, that the invoice and 
bill ‘of lading now produced by me to the collector of New Y ork, are the 
true and only inyoice and bill of lading by me received, of all the soods, 
wares, and merchandise, imported in theSr. Hermann, whereof 
is master, from Antwerp for account of any person whomsoever, 
for whom I am authorizea to enter the same; that the said invoice and 
bill of lading are in the state in which they were actually received by me, 
and that I do not know nor believe in the existence of any other invoice or 
bill of lading of the said goods, wares, and merchandise ; that the entry 
now delivered to the collector contains a just and true account of the said 
goods, wares, and merchandise, according to the said invoice and bill of 
lading ; that nothing has been, on my part nor to my knowledge on the 
part of any other person, concealed or suppressed, whereby the United 
States may be defrauded of any part of the duty lawfully due on the said 
voods, wares, and merchandise ; that the said invoice and the declaration 
therein are in all respects true, and were made by the person by whom the 

same purport to have been made, and that if at any time hereafter I dis- 

cover any error in the said lavoice or in the account now rendered 
44 of the said goods, wares, and merchandise or receive any other in- 

voice of the same, I will immediately make the same known to the 
collector of this district. And I do further solemnly and truly swear 
that to the best of my knowledge and belief, E. Bocking & Co., Mulheim, 
the owner of the goods, wares, and merchandise mentioned i in the annexed 
entry ; that the invoice now ewig by me exhibits the actual or fair 
market value, at Mulheim—Feb. 8, ’82, mkr. 23,8, of the said goods, 
wares, and merchandise, all charges thereon, and no other or different dis- 
count, bounty, or drawback, but such as has been actually allowed on the 
same, 


R. F. DOWNING. 
Sworn to this 9 day of March, 1882, before me, 
BULLARD, 
Collector. 


Owner’s oath. 


[, do solemnly and truly swear that the entry now delivered 
by me to the collector of New York contains a just and true account of 
all the goods and merchandise imported by or consigned to 


in the is master, from that the invoice which I now 
produce contains a just and faithful account of the actual cost of 
45 the said goods, wares, and merchandise, of all charges thereon, in- 


cluding charges for purchasing carriages, bleaching, dyeing, dress- 
ing, finishing, putting up, and packing; and no ‘other discount, draw back, 
or “bounty, but such as has been actually allowed on the same; that I do 
not know nor believe in the existence of any invoice or bill of lading other 
than those now produced by me; and that they are in the state in which I 
actually received them ; and that in the said invoice and declaration herein 
are in all respects true, : and were made by the person by whom the same pur- 
port to have been made. And I do further solemly and truly swear, that 
I have not in the said entry or invoice concealed or suppressed any thing 


IE ties. 
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whereby the United States may be defrauded of any part of the duty law- 
fully due on said goods, wares, and merchandise ; and that if at any time 
hereafter I discover any error in the said invoice, or in the account now 
produced of the said goods, wares, and merchandise, or to receive any 
other invoice of the same, I will immediately make the same known to 
the collector of this district. 

Sworn to, this —— day of 188—, before me. 


3 
Collector. 


(Indorsed :) 2855. Import increased duty, Downing, Sheldon & Co., 
Jun 30,1882. Per St. Hermann. Paid from Mar. 9, Antwerp. Ar- 
rived March 9, 1882. Entered and filed May 26, 1882. 1996. Liqui- 
dated, protested May 26, 1882, May 5, 1882. Steel bloom. Custom- 
house. General bond No. 926. New York. Principal Relig. Surety 
W.T.Shay. Reliquidated. 314.55. May 24,1882. Kausche & Dow- 
ning, custom-house brokers, May 24, ’82. Forwarding agents, No. 221 
Liberty street, New York. Accrued this E day of Jun., 1882. All. 
May 5, ’82. 


46 EXHIBIT B. 


White Cross Line for New York. White Cross Line of Steinmann & 
Ludwig, Antwerp. Direct Steam Communication, Antwerp, New York. 
Agents in Antwerp, Steinmann & Ludwig; in New York, Funch, 
Edye & C. Charges—10 % primage. Freight on, paid in Antwerp. 
Primage 10%. Total L. ’ 


Shipped in apparent good order and condition by Steinmann & Ludwig, 
31,455, in and upon the steamship called the Hermann, now lying in the 
port of Antwerp and bound for New York, with liberty to call at inter- 
mediate ports E. B.C. (5,179) Five thousand one hundred and seventy- 
nine packages rods. 

Said to weigh 131,950 kilos, being marked and numbered as in the mar- 
gin, which are to be delivered from the ship’s deck (where the ship’s owners 
responsibility shall cease), in the like order and condition (subject to the 
exceptions or the following and undermentioned clauses) at the port of 
New York. 

The act of God, the Queen’s enemies, pirates, robbers, thieves, vermin, 
barratry of master and mariners, restraints of pri and rulers, or peo- 
pie, sweating, insufficiency of packages in size, strength, or otherwise, 
eakage, breakage, pilferage, wastage, rain, spray, rust, frost, decay, contact 

with, smell, or evaporation from any other goods ; inaccuracies in ob- 
47 literations, insufficiency, or absence of sa numbers, or addresses, 

or description of goods shipped ; injury to wrappers however caused, 
lighterage to or from the vessel, transhipment, jettison, explosion, heat, 
fire, at any time or in any place, boilers, steam machinery (including con- 
sequence of defect therein or damage thereto), collision, stranding, strain- 
ing, or other perils of the seas, rivers, navigation, or land transit of what- 
soever nature or kind; and all damage, loss, or injury arising from the 
perils or things above mentioned ; and whether such perils or things aris- 
ing from the negligence, default, or error, in judgment of the pilot, master, 
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mariners, engineers, stevedores, or other persons in the service of the — 
owners, always excepted. With liberty to sail with or without pilots, 

all at any intermediate port or ports for any purpose, and to tow and as- 
sist vessels in all situations. 

Unto order of this, or their assigns, freight for the said goods to be paid 
on intaken weight and measurement as per margin, with primage and 
average accustomed, to the consignees, Mrs. Funch Edye & Co. 

Marks, weight, measure, gauge, quality, condition, quantity, brand, con- 
tents, and value unknown, and the ship’s owners not accountable for the 

same, neither for breakage, leakage, nor rust. 

The goods to be received by the consignee immediately the 
48 vessel is ready to discharge, or otherwise they will be landed or 
stored at the sole expense ‘and risk of the consignee in the ware- 
house provided for that purpose or in the public store, as the collector of 
the port of New York shall direct, and when deposited in the public 
store to be subject to rent; and the keys of the warehouse to be delivered 
to and kept in charge of the official of customs under the direction of the 
collector, the collector of the port being hereby authorized to grant a gen- 
eral order for disc charging ioninodiately after the entry of the ship. In the 
event of quarantine, the goods to be discharged on arrival into quarantine 
depot, hulk, lighter, or other vessels, necessary for the ship’s despatch, at 
the consignees’ risk and expense; or should this be impracticable or the 
vessel not admitted, the master to have the option, and is hereby author- 
ized, to land the cargo at the nearest safe port to which the vessel is bound 

at the risk and expense of the consignees. 

Not accountable to any extent for bullion, specie, precious metals, manu- 
factured or unmanufactured, plated articles, glass, china, jewelry, articles 
used for jewelry, precious stones, trinkets, watches, cloaks, time-pieces, 
mosaies, bills, bank notes of any country, orders, notes, or securities for 
payment of money, stamps, maps, letters, title deeds, paintings, engrav- 

ings, pictures, statuary, silks, furs, lace or cashmere, manufactured 
49 or unmanufactured, made up into clothes or otherwise, contained 

in any package or pe whatever may be the value of such articles, 
nor for any other goods of whatever description above the value of L. 100 
per package, unless the value be herein expressed, and extra freight, as 
may be agreed on, be paid. 

Goods of an inflammable, explosive, or otherwise dangerous character, 
shipped without permission and without full disclosure of their nature, 
may be seized. and confiscated or destroyed by the ship-owners at any time 
before delivery, without permission and without any compensation to the 
shipper or consignee. 

All fines, expenses, losses, or damage which the ship’s owners, or their 
agents, or servants of the ship, or cargo, may incur or suffer on account of 
incorrect or insuffieient marking of packages or description of their con- 
tents, or the dangerous nature of such contents, shall be paid by the ship- 
per or consignee, as may be required, and the ship’s owner shall have a 
lien upon the goods for the payment thereof. 

The only condition on which glass will be carried is, that the ship’s 
owners shall not be held liable for any breakages which may occur, 
whether from negligence or any other cause whatever. 


22 ROBERTSON, COLLECTOR, VS. DOWNING ET AL. 


Freight if payable by shippers is due in full in exchange for bill of 
lading, or if payable by consignee, on arrival of goods at place of destina- 
tion, in exchange for delivery order; settlement in either case to be 
50 made without discount or abatement. Freight payable by shippers 
to be paid ship, lost or not lost. Freight payable by consignee to 
be paid at the current rate of exchange for brokers’ sight bills on London, 
on the date of the steamer’s report of the custom house. 
Freight on goods to order, liquids, and brittle or perishable 
able by shippers, if required. 
This bill of lading duly endorsed to be given in exchange for delivery 
order. 
[In accepting this bill of lading, the shipper or other agent of the owner of 
the property carried expressly accepts and agrees tu all its stipulations, 
exceptions, and conditions, whether written or printed. 


ss | ods pay a 


< 


In witness whereof the master or agents of the said steamship have 
affirmed to six bills of lading, all of this tenor and date, the one of which 
bills being accumplished, the others to stand void. 

‘Dated in Antwerp, 14 February, 1882. 


The Agents Or Master. 
Ship not accountable for rust. 


STEINMANN & LUDWIG. 
51 EXHrBiT C, 
TREASURY DEPARTMENT, 


OFFICE OF THE SECRETARY, 
Washington, D. C., August 14th, 1882. 


(U. S. circuit courtS. D.N. Y. Exhibit L . James H. Fish, 
stenographer. Feb’y 15, 782.) 


* Sow. 412. i. 2. 8: '° 2050 HH. gs. D. W.. G. WW, collector of 
customs, New York. 

Sir: The Department is in receipt of your letter of the 27th ultimo, 
submitting the uppeal (1996, 2050 H) of Messrs. Downing, Sheldon & 
Co., from your assessment of duty on additions made by the appraiser to 
the invoice and entered value of certain steel wire rods imported by them 
per Hermann, March 9th, 1882. 

The appraiser reports that an addition was made by him for changes 
under the Department’s decision of July 20th, 1880 (S. 8. H 4617), for 
the reason that the invoice did not state that the price of the merchandise 
was “‘ free on board,” and that an addition for value was also made by him 
to make the usual market value of the merchandise. 

Your assessment of duty thereon is hereby affirmed. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 
(No inclosures.) 


\ 
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VS. 


COLLECTOR, 


DOWNING ET AL. 


ROBERTSON, 


N. 


(No encl’r.) 
59 ExuHipsitr D. 


D dad 
Division of customs, Form 64. T. B.S. 2050 H. 


EFREASURY DEPARTMENT, 
OFFICE OF SECRETARY, 
Washington, D. C., August 12, 1882. 
Messrs. DOWNING, SHELDON & Co. (care of Kausche & Downing, P. 
O. box 3550, N. Y.): é 

GENTLEMEN: This Department is in receipt of your appeal (No. 2050 
H), dated May 25, 1882, from the decision of the collector of the port 
of New York, assessing duty on certain merchandise, importer per Her- 
mann, March 9, 1882. 

[In reply, you are informed that the case has been disposed of by in- 
structions this day addressed to the collector of customs at the port men- 
tioned, to whom you are referred for particulars. 

Res} vectful ly, 
H. F. FRENCH, 
Acting Secretary. 
ae 


(NO enci. 
53 K,XHIBIT &. (5183.) 


Cost of transportation of merchandise in Germany to be added to make 
dutiable value. 

TREASURY DEPARTMENT, April 15, 1882. 

Sir: This Department is in shai of your letter, dated the 27th ultimo, 
transmitting the appeal (228 h) of Messrs. J. Kittel & Co. from your de- 
cision assessing duty on the e ntered value of certain earthenware imported 
by them, per “ € ‘imbria,” November 7th, 1881. 

It appears that the parties concerned added, on eutry of the merchan- 
dise, certain charges to cover the cost of the transportation of thirty-seven 
cases described in the invoiceto Hamburg. The merchandise was shipped 
from a place in Bavaria, and the appellants claim that duties did not ac- 
crue on the cost of the trans sportation of the goods beyond the frontier of 
Bavaria. Section 4907 requires that the cost of the trans sportation of 
merchandise from the place of manufacture to the vessel in which ship- 
ment is made to the United States shall be added to make dutiable value, 
and article 432 of the regulations of 1874 states that the word “ country,’ 

as used in the law, embraces all the possessions of a nation subject 
O3 to the “ same supreme, executive, and legislative authorty and con- 
trol.” 

The Departme nt is of opinion that, under the section cited, the cost of 
the transportation of the goods to H: amburg, i in the present case, was prop- 
erly added, Bavaria as well as Hamburg being a part of the German Em- 
pire. 

Your decision is therefore affirmed. 
Very respectfully, 
H. F. FRENCH, 
Assistant Secretary. 
CoLLECTOR OF Customs, New York. 
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58 Exuisit F. (5007.) 
Dutiable charges on goods trans’hipped in foreign country. 


TREASURY DEPARTMENT, September 12, 1882 

Sir: This Department is in receipt of your letter, dated the 5th instant, 
submitting the appeal (6519 g) of Messrs. Jones, McDuffee & Stratton from 
your action in assessing duties, both regular and additional, on charges 
added by the appraiser for freight from the frontier of Austria to Ham- 
burg on certain glassware imported at your port per “Galileo” from Hull, 
England, July 29, 1881. 

It appears that the goods were forwarded from Brodenback, Austria, 
to Hamburg, transshipped to Hull, and then placed on the import ves- 
sel, thé journey to the United States being continuous from Brodenback. 

The appellants claim that no charges accruing after the goods left Aus- 
tria should have been added to make duitable value. 

This claim seems to be well founded, in view of the long-established 
practice in’such cases and of articles 434-444 of the Regulations of 1874, 
which provide in substance that in the case of merchandise imported from 

an interior country through the ports of another country, or from 
56 the country of its production, manufacture, or procurement via 

another country, no charges shall be added for transportation ac- 
rruing after the departure of the merchandise from the country of produc- 
tion, if the collector shall be satisfied that the merchandise was exported 
from such country with a bona fide intention of having it transported to 
the United States. 

The Department decision of November 18, 1874, apparently taking a 
contrary view, was overruled in effect by the decision of November 20, 
1874 (Synopsis 2015), which referred to the regulations above cited as con- 
tinuing in force. 

You will therefore take measures for a refund of the duties exacted in 
excess by reason of the addition of the charges specified. 

The invoice is returned herewith. 

Very respectfully, 
H. F. FRENCH, 
Acting Secretary. 
CoLLECTOR OF Customs, Boston, Mass. 


57 Exuisir G. (2015.) 
Cost and carriage of goods from Dundee to Liverpool, dutiable. 


TREASURY DEPARTMENT, November 20, 1874. 


Sir: [ am in receipt of vour letter of the 10th inst., submitting the 
appeals (3674 and 3675 c) of Messrs. Mackintyre, Laurie & Co. from 
your decision assessing duty on the railroad or steamboat transportation 
charges from Dundee to Liverpool on certain goods imported by them per 
“Lord Clive,” September 14, and “ France,” October 27, 1874. 

The appellants claim that the said charges are not dutiable, and cite in 
support of their position article 441, Regulations of 1874, w hich provides 
that in the case of merchandise arriving in the United States after havi ing 
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been transported by continuous voyage from the country of its production, 
manufacture, or procurement, by way of some other country, with the bona 
fide intention of being transported to the United States as its final desti- 
nation, no dutiable charges will have accrued either on the transportation 
from the first to the intermediate port or while remaining in or leaving 
the latter. | 

This regulation is applicable only where the goods are transported to 

some port of another country, from the country of production, for 
58 shipment to the United States by a practically continuous voyage, 

and is not applicable to shipments from Scotland to England, 
which are to all intents and purposes the same country. 

Under the provisions of section 2907 of the Revised Statutes of June 
22, 1874, which require that the cost of transportation, shipment, and 
transshipment, with all the expense included from the place of growth, 
production, or manufacture, whether by land or water, to the vessel in 
which shipment is made to the United States, shall be included to make 
dutiable value, your action, in adding the transportation charges in ques- 
tion to make dutiable value, was correct, and your assessment of duty 
thereon is affirmed. 

The invoice and bill of lading are herewith returned. 

I am, very respectfully, 
CHAS. F. CONANT, 
Acting Secretary. 
CoLLECTOR OF Customs, Boston. 


(Endorsed :) U.S. circuit court, southern district of New York. Rich- 
ard I’. Downing et al. versus William H. Robertson. Defendant’s bill of 
exceptions as settled by Wheeler, J. Elihu Root, United States attorney, 
attorney for defendant. Due service of a copy of the within is hereby 
admitted. Bliss & Schley, per [. J.T. Correct as settled. Elihu Root, 
U.S. att’y for def’t. Bliss & Schley, attorney for plaintiff. U.S. cir- 
cuit. Filed Jul. 22, 1884, Timothy Griffith, clerk. 


59 Supreme Court of the United States. 


WILLIAM H. ROBERTSON, PLAINTIFF IN ERR OB; | 
vs. N.S. 8225. 
RicHARD F. Downine, GEORGE W. SHELDON, { POW hoc of error. 
and William T. Shay, defendants in error. J] : 


Afterwards, to wit, on the second Monday of October, in the same term, 
befure the justices of the said court, at the Capitol in Washington, comes 
the same plaintiff in error by Elihu Root, his attorney, and says that in 
the record and proceedings aforesaid there is manifest error in this, to wit, 

that by the record aforesaid it appears that the judgment aforesaid 
60 in favor aforesaid given was given for the said defendants in error 

against the said plaintiff in error, whereas by the law of the land the 
said judgment ought to have been given for the said plaintiff against the 
said defendants. 

And the said plaintiff prays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may be 
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reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by occasion of 
said judgment, Xe. 
ELIHU ROOT, 
Attorney for Plaintiff in Error. 


(Endorsed :) ) U. S. Supreme Court. William H. Robertson, plaintiff 

in pte di s. Richard F. Downing et al., defendants in error. As- 

61] signment of error. Elihu Root, U.S. attorney, attorney for plaint- 

iff in error. Due service of a copy of the within is hereby ad- 
mitted. New York, June 17, 1885. 


Bliss & Schley, attorneys for defendants in error. To Messrs. Bliss 
& Schley, attorneys for defendants in error. U.S. circuit court. Filed 
June 22,1885. Timothy Griffith, clerk. 


62 Supreme Court of the United States. 


N. 8. 8225. 


agt 
Oct. term, 1885. 


WiILuiAM H. ROBERTSON, PLAINTIFF IN ‘ERROR, ) 
{ 
RicHARD F, DOWNING AND OTHER DEFEND- | 
ants in error. 
Afterwards, to wit, on the second Monday of October, in the same term, 
the said defendants in error, by Bliss & Schley, their attorneys, come here 
into court and say that there is no error either in the record or proceed- 

ings aforesaid or in the giving of the judgment aforesaid. 
And they pray that the said Supreme Court, before the justices thereof 
now here, may proceed to examine as w ell the record and proceed- 
63 ings aforesaid as the matters aforesaid above assigned for error, and 
that the judgment aforesaid, in form aforesaid given, may be in all 

things affirmed, &c. 


(Endorsed:) U.S. Supreme Court. William H. Robertson, plaintiff 
in error, against Richard F. Downing and others, defendants in error. 
Joinder inerror. Bliss & Schley, attorneys for def’ts in error, 160 Broad- 
way, New York. Due service of a copy of the within is hereby admitted. 
Dated July 1, 1885. Elihu Root, attorney for plaintiff in error. U.S. 
circuit court. Filed July 1, 1885. Timothy Giffith, clerk. 


64 UNITED STATES OF AMERICA, 88: 


To Richard F. Downing, George W. Sheldon, John G. Wilson, 
and William T. Shay, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden in Washington, on the second 
Monday in October, eighteen hundred and eighty-five, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United States 
for the southern district of New York, wherein William H. Robertson, 
plaintiff in error, and you are defendants in error, to show cause, if any 
there be, why the judgment in the said writ of error mentioned should not 


be corrected and speedy justice should not be done to the parties in that 
behalf. 
Dated June 16th, 1885. 
HOYT H. WHEELER. 


(Indorsed :) 8225. U.S. Supreme Court. William H. Robertson, 
plaintiffin error, against Richard F. Downing et al., defendants in error. 
Citation. Elihu Root, attorney for pl’ffin error. Due service of a copy of 
the within citation is hereby admitted this 17 day of June, 1885. Bliss 
& Schley, attorneys for defendants in error. 

(Stamped:) U. S. cireuit court. Filed: June 22, 1885. Timothy 
Griffith, clerk. 

65 (Indorsement on cover:) No. 267. William H. Robertson, 

late collector of the port of New York, plaintiff in error, vs. 
Richard F. Downing, George W. Sheldon, John G. Wilson, and William 
T.Shay. S. New York C.C. U.S. Filed August 7, 1885. 
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Iu the Supreme Court of the United States, 


OcToBER ‘TERM, 1887. 


WitLIAM H. ROBERTSON, LATE COL- ) 
lector of the port of New York. 
plaintiff in error. 

"S. No. 267. 
~ % | ’ 

RicHARD I. DOWNING, GEORGE. W. 
Sheldon, John G. Wilson, and Will- 
ian IT. Shay. } 


IN. ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORA. 


BRIEF FOR PLAINTIFF IN ERROR 


Iv the Supreme Court of the United States, 


OcTOBER TERM, 1887. 


WiiitiaAM H. ROBERTSON, LATE COL-— 
lector of the port of New York, 
plaintiff in error, 

Us. . No. 267. 

Ricuarp FF. Downinc, GEORGE W. 
Sheldon, John G. Wilson, and Will- 
iam ‘I’. Shay. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


The plaintiffs below, on the 9th day of March, 1882, 
imported on the steamer Herrmann, at the port of New 
York, 5,179 packages of steel rods. The merchandise 
was shipped by rail from Mulheim, in Prussia, to Ant- 
werp, in Belgium. Mulheim is about 40 or 50 miles from 
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the Belgian frontier. The whole distance from Mulheim 


to Antwerp is about 200 miles. The appraisers added 
4 marks charges per ton, and 11 marks, less 23 per cent. 
discount, to the invoice to make the market value (Rec., 
p. 9). The duty was collected upon the invoice thus in- 
creased, and this suit was brought by the plaintiffs to re- 
cover the duty on the additions made by the officer to the 
invoice. 

There is no dispute about the classification ; but the 
right of the officer to make the addition ‘to the invoice 1s 
denied. The plaintiffs claimed $177.99. The jury found 
in their favor $130.96. The court, by consent of the at- 
torneys for the parties, re-adjusted the amount of the ver- 
dict at $47.64, and entered judgment for that amount in 
favor of the plaintiffs (Rec., pp. 6 and 7). It is to be 
inferred from the record that the $47.64 was intended as 
four-fifteenths of $177.99, the amount of the plaintiffs’ 
original claim, which was the duty collected in consequence 
of the additional 4 marks per ton by the appraiser’s 
charges for transportation from Mulheim to Antwerp “ to 
the vessel in which the shipment was made to the United 
States.” 

The question as to the right involved in the case is 
whether the duty on the charges added for the transpor- 
tation to Antwerp was lawfully collected. Other ques- 
tions are raised by the exceptions as to the remedy. It is 
elaimed by the defendant a protest was not filed within 
ten days after the liquidation of the duty, and that there 
was no competent legal evidence that an appeal was taken 
to the Secretary of the Treasury, nor that this suit was 
brought within ninety days after the alleged appeal was 


decided by the Secretary. The case was tried by a jury, 
and the alleged errors are brought on the record by excep- 
tions to the admission of evidence and the rulings of the 


court on the requests to charge made by the defendant. 


SPECIFICATIONS OF ERROR, 


1. The court erred in admitting exhibits C and D (Rec., 
pp. 22 and 23), as they were irrelevant, except as evi- 
dence that an appeal had been taken from the decision of 
the collector to the Secretary of the Treasury, and for that 
purpose they were incompetent, being only secondary evi- 
dence of such fact. 

2. The court erred in refusing the request of the de- 
fendant to charge as follows (Rec., p. 11) : 

The defendant, by his counsel, then moved the 
court to direct a verdict for the defendant, upon the 
ground that there was no proof of any appeal from 
the decision of the collector as to the rate and amount 
of duties, to the Secretary of the Treasury, as re- 
quired by law. Which motion was thereupon denied 
by the court. 

3. The court erred in refusing the request of the de- 
fendant to charge as follows (2bid.): 

The defendant by his counsel, then moved the court 
to direct a verdict for the defendant, upon the ground 
that the plaintiffs had not protested, as required by 
law, within ten days after the ascertainment of the 
duties. Which motion was denied by the court. 

4. The court erred in refusing the request of the de- 
fendant to charge as follows (zbid.): 

The defendant then moved the court. to direct a 
verdict in his favor, upon the ground that there was 


ie 


a 


ae 
a 

. 

' 


no evidence that the plaintiffs had paid the duties 
liquidated in order to obtain possession of the goods 
imported. Which motion was denied by the court. 


5. The court erred in refusing the request of the de- 
fendant to charge as follows (zbid) : 

The defendant then moved the court to direct a 
verdict in his favor, on the ground that there was 
no evidence which would justify a verdict for the 
plaintiffs. 

The court erred in refusing the request of the de- 
fendant to charge as follows (ibid): 

The defendant then requested the court to charge 
the terms of section 14 of the act entitled, ‘An act 
to amend the customs-revenue laws, and to repeal 
moieties, approved June 27th, 1874. ‘The court re- 
fused to so charge. 

The court erred in charging the jury as follows 


(Rec., p. 14): 


DEFENDANT’s CouNSEL. I ask your honor to 
charge the jury that the burden of proof is on the 
plaintiff to make out the fact that there was not any 
charge that would justify the addition. 

THE Court. I do not feel bound to charge in that 
way ; I do not instruct you in that way; I will 
leave it like this: It is for the plaintiff to show that 
the exaction was illegal. If he has shown you that 
this charge was made for charges of tr: insportation 
from Mulheim to the ship, he has shown you that it 
was illegal. 


~~. 


The court erred in charging the jury as follows 
(ibid) : 
A Juror. Without any proof of this 4 marks 


: | © 


Leing for something else besides transportation the 


plantiffs would be entitled to recover according to 
your honor’s charge? 

THE Court. This is what I mean to say to you, 
that in this class of goods which are made in one 
country and exported from another country to the 
[Tnited States it is not proper to add any charges for 
transportation from the country where they were 
made to the country where they were exported from, 
so that if this charge is for the charges of transporta- 
tion from Mulheim to the ship they were not author- 
ized to charge it; it was illegal. 

It is not necessary to devide the charges at the 
boundary line between Prussia and the country in 
which Antwerp is. If it covered charges from Mul- 
heim to the ship then it was too much; it was un- 
lawful. 

You need not undertake to divide it at the border 
nor see whether the collector’s othee divided it at the 
border. 
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lhe remedy for the recovery of duties 1k mally exacted 


Teh 


is entirely statutory ( Arneson Vs. Murphy, LO9 UL. ». Es, 2039), 
Section 3011, Revised Statutes, requires that the payment 
of the duty must be made ‘‘ under protest, and in order to 
obtain pr ssession of the merchandise.” 
Section 2931, Revised Statutes, requires 1 
protest shall “be given within ten days after the ascer- 
tainment and liquidation of the duties ;” that an appeal 
shall be taken to the Secretary of the Treasury ‘‘ within 


thirty davs after the date of such ascertainment and liqui- 


gation : that ‘sult shall be bDroucht within nimecy days 


see 


after the decision of the Secretary of the Treasury on such 


t was incumbent on the plaintiffs to establish affirma- 
tively each of these facts by competent evidence. The first 
default to comply with the statutory requirements raised 
by the bill of exceptions is with reference to the protest. 
The duties were liquidated by the collector on the 5th of 
May, 1882. ‘The notice of protest was given on the 26th 
of May, 1882 (Rec., p. 8). 

[f this were all of the facts the plaintiffs’ remedy would 
be defeated. put on the Sth of May, 18387, the eollector 


} 


made inquiry of the appraiser whether a discount of 22 
allowed on the charges, and, on re- 


per cent. should be a 
ceiving an affirmative reply, he allowed the discount. 
This _reliquidation was completed on the 24th of May. 
If the date of the giving of notice of protest ran from this 
reliquidation, it was in time. By this reliquidation it 
can not be disputed the amount of the duties would be 
changed, but the valuation as fixed by the appraiser was 
not reconsidered. With the facts thus stated, this ques- 
tion is respectfully submitted. 

The next question raised by the bill of exceptions is 
that there is no legal evidence that an appeal was taken 
to the Secretary of the Treasury. The only evidence 
given on this subject, it is claimed, is secondary. It con- 
sists of two letters from the Acting Secretary of the 
Treasury, marked Exhibits C and D (Rec., pp. 22, 23). 
The first is dated August 12, 1882, to the plaintiffs, and 
the second, dated August 14, 1882, to the collector. 
Neither of these letters is an appeal. ‘They each refer to 
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t 
instructed the jury to find for the defendant. But if the 
letters were competent evidence of the appeal they were 
destructive of the plaintiffs’ right to recover, for they 
prove the appeal was taken. before the protest was filed. 
The protest on which the plaintiffs claimed to recover was 


filed on the 26th of May, 1882 (Ree., p. d). ihe letter 


Exhibit D (Ree., p. 23), states— 


This Departm nt is In receipt of your 2 


This is the only evidence of the date on which the ap- 
peal was taken, and shows the appeal was taken before 


the filins 


g or notice of protest. ‘The notice of protest, by 
section 2931, Revised Statutes, is required to be given to 


the collector. Its purpose is to afford him an opportu- 


nity to correct his own error if be shall have made one, 
for it 1s to be the basis of a suit against him. After the 


appeal is taken to the Secretarv of the Treasurv.the case 


- 
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bevond the collector's jurisdiction. Notice to 


has passed 
him then is too late. The protest to the collector is nec- 
essary to give jurisdiction to the Secretary. he appeal 
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On the 28 th of May, certified by tne collector, would show 


>} | . ; sy * 
no protest was nied, and could not set forth the cround of 


the importers’ complaint. Section 3011, Revised Statutes, 
provides : 


But no recovery shall be allowed in such action 
unless a protest and appeal shall have been taken as 
prescribed in section twenty-nine hundred and thirty- 
one, 


” > : t | 
“ As pre scribed in section twenty-nine hundred and 


thirtv-one”’ should be inte rpre ted tO be a protest LO the 
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collector, and delivered before the appeal was taken, in 


conformity to the order fixed in the statute. In the case 
“ VW ‘atts Ys ey iY llnate ad Stat = Ld Blatch.. 5?) Chief 


ustice W: Al e declares: 
The secretary can not be ealled * ag until after 
the final disposition of O the matter by Li he eollee tor. 


| 


Until the collector shall have seen the protest, he can 
not make a final disposition of the matter, for that is the 
first time he has any legal information that any view dif- 
ferent from his own is held by the importers. Hence he 
can not have passed upon the protest in this case, and the 
Secretary can only lawfully rejudge a case passed upon 
by the collector. (Vide Davis vs. Arthur, 96 U.S., 149.) 
If the letters are competent evidence, then they show that 


no protest was filed until after the appeal, and the court 


should have directed the jury to find for the defendant. 


S 


e 


ihe judgment as 1b was finally rendered by the court 
e/ a al 


e a 27 e 1 + + > 9% . ; Bh. ; 
was for four-fifteenths of the plaintiffs’ claim, which was 
* ~, pmey prey — \ ryut ° 7 ' " 
for $177.99 (Rec., p. 4). The judgment rendered was for 
‘ ~~ ret fe s , | ; . . i 
$47.64. The figures for the cents in the judgment have, 


doubtless, by mistake, been reversed, and should have 


AACA ¥ 
been AG instead of 64. This was for duty on the four 


marks added to the market value for transportation from 
Mulheim in Prussia, to Antwerp in Belgium. The addi- 
tion for charges, it is contended, “ to the vessel in which 
shipment was made to the United States,” was rightly 
added, and recovery should not have been permitted tor 
refund of the money. Section 2907 Revised Statutes pro- 


aud & “A 


vides : 


[In determining the dutiable value of merchandise, 
there shall be added to the cost, or to the actual whole- 
sale price or general market-value at the time of ex- 
portation in the principal markets of the country 
from whence the same has been imported into the 


inited states, thre cost of transportation, shipment, and 
transshipment, with all the CU PEsSe s included, from the 
place of growth, production, OT manufacture, whether 
by land or wate r, to the vessel in which shipment 1s made 
LO the United States . the value of the sack, box, or 
covering of any kind in which such merchandise is 
contained ; commission at the usual rates, but in no ease 
less than two and a half per centum ; and brokerage, 
export duty, and all other actual or usual charges for 
putting up, preparing and packing for transportation 
or shipment. All charges of a general character in- 
curred in the purchase of a general invoice shall be 
distributed pro rata among all parts of such invoice ; 
and every part thereof charged with duties based on 
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Cireuit Court of the United States. Fifth Judicial Cireuit and 


U Eastern District of Louisiana. 


prerwet 
= 


Ki. DE St. RoMEs 


a - } r . H ea aa 4 _— . es ran .1 , ry yf 

V nereas 1thnas been represented UHntO US 1n OUr Sald e@lreult court 
a : I> ; : b. < 89 Fo. ee = ' 

Ol} the part of Ermance de St. momes, in a Dlii 10n equits lntely ex- 

hibited against you touching ecertaln matters and things therein se 
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herefore. In consideration of the premises and oF the ails 


Press Company, your agents, attorneys and servants, and each of 
you, are hereby commanded and strictly enjoined under the penalty 
of the law that you, and each of you, absolutely restrain and desist 
from making any further disposal or distribution of the assets of th 


. \ . oe ' ) ' rs " > _ 4 ¢ + +t “> | . : " > s2 - 
Levee Steam Cotton Press Company to the exclusion of your oratrix 


as stockholder, and of her said claim for accrued dividends, togethe 
with legal interest from the Ist of April, 1876, and of her distribu 


tive share of forty-five per cent. of the par vaiue of her sald six 
shares, together with legal interest from the day at which it may be 
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ie aie | EE BS ee ita exeaen cai ee 
ascertained said distr ibutable dividend was payable, as prayed 1h 
7 ; *y 
said bill. 


And that you, the said Levee Steam Cotton Press, yout 
| agents, attorneys, and servants, and each of vou, remain : 
inhibited and restrained until the further order of our said 

court in the premises. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, thi | | 
year of our Lord one thousand eight hundred and eighty-two 

[SEAL.] _ (Signed) Kr. A. WOOLFLEY, Cler‘. 
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Supreme Court of the United States, a 
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court for the parish of Orleans against this defendant and the then 
owners of said stock, holding under said sale to C. A. Cohen and 
subsequent conveyances, 1n which suit she claimed said stock and 
dividends thereon accrued since 1854; that said suit was decided in 
the supreme court of Louisiana 1D March, 1879. 

This defendant shews that the present complainant claims that in 
1867 said Widow de St. Romes assigned her pretended right to said 
stock and dividends to Eugene de St. Romes, from whom com- 
plainant claims to derive her pretended title; that if said assign- 
melt was Mm ade, it Was made wh ile see last sult Was pending and 
Was Ii cessarily subject to the decision madé thereon . that the rela- 


tion between complainant and of Widow de St. Romes was 
2 that of daughter and mother, and complainant is the sister 
of the alleged assignor of Widow de St. Romes ; “rn thsoy: as 
well as complainant, knew of said suit of said Widow di Lol mes; 
that pending said suit in the supreme court said W ai de St 
Romes attempt ed 1n contem] plation of a decision adverse to her to 


withdraw said suit from the court; that said effort was made with 
a view to deprive the defendant of the defense of res adjudicata and 
in the interest of this complainant, based as it was on the suggestion 
that the suit was brought in error OS her, accompanied with the 
suggestion of her preten ates transfer to Eugene de St. Remes, but 
said effort failed, the supreme court ‘mai taining its jurisdiction tO 
decide the issues in a suit, and this defendant shows that said 
decision against the said Widow de St. Romes, the alleged assignor 


l 
} 
l 


of complainant’s pretended title, binds and is res adjudicata 
33 against the — nant the same as if she was in name, as 
she was in legal effect, the plaintiff in said suit. 

Now this defendant eee that a said suit it was finally = dged 
and decreed by the anon court that the judement of the said 
superior district court t be: hrmed, the judement in effect sustalnin 1s 
the aforesaid sideesiption gern therein by this defendant and 


: Spa perience IOS urge 
said purchasers and owners of said stock. Said jJUuag 

final on the 10th February, 1879, and defendant shows that the 
judgment of said superior district court. thus affirmed, was in favor 


oe defendant and said purchasers claiming under such sale to 


ment became 


A. Cohen, ee the aforesaid prescription and rejecting 
. Jaintiff” s demand, became final on — Nove mber, 1874, all of whicl 


j 
more fully appears by reference to the petition and answer in said 
suit and said judgments, copies whereof are herewith filed and made 

part hereof, marked Exhibits b, C, D, and E. 
o4 And this defendant now avers and insists upon said final 
decree of the supreme court and upon s ee final decree of 
said superior district court against the sa 1id Widow de St. Romes, 
the alleged assignor of complainant’s pretended title, as constituting 
res judicata and a complete bar to the sane Spare at demand herein, 
axd this defendant claims the full benefit of said res judicata, the 
same as if availed of a plea in bar. 
And this defendant further shows that on the Ist Ss 1876, 
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3 
and those stated upon the information of others he believes to be 
trust 
3 (Signed) J. C. DENIS. 
Sworn and subscribed before me this oth —, 1885. 
(Signed) ’. V. COUPLAND 
/ S (LO ILTILLtsasi fie] 
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ihe issue raised by defendant's exception suggesting want of 
— e 7 ., ra . «? ) tev, Ta" " ’ ' > 8% : =. cv? ‘> ‘ wal r. 
proper or necessary Parti Ss presents to oul minds a question of vital 
’ i < ‘ 

’ 1+ > “ ’ fy i , ae \ _— . , he 2 m1 *) ty z 1, } ° f ; b.’ ‘ ] . 
linvortanee to the case 1n 1tS present attitude. and requlres ad cieatl 
; | 


| ar }, | be ‘ \ ’ : ; ‘yy *Ty eé) 7 | , an —. } 77} ’ ’ > 
solution berore anv inquiry can be Inade Into the numerous othe 


ws) | | Pe > 
point presented DY) Line Wi LULL ii’s. 
) f POE RLS: ENE Y y ae ee : cise ae : P . . "yy 
Che groundwork of plaintiff’s action is her ownership of the 
< i i 
Os UR ee et Se en PS dividends. as the latter belone : 
SLOCK On Wh1ICHhH Sit CialmMs GIVIGeNndS, as | L{ ALLE] ELON ati 
’ oe ee coe aes GE Sige ee eral pe eS 
ean be allowed only to the legal owner of the shares of stock to which 
’ | 
tney have accrued 
; S| } ° | 
he judgment of th uurt allotting the dividends must follow 
. } . ) 
an is the inevitable result )} ision reached as th true own- 


4 + ry ') oe. _3y et i i rity em 4 | ’ s .y . ] 2 ." 
in othe words, tne court, dbelilevIng that the stoc ‘kK declared a 
} : ree ti | 
beionged to one person, could not decree the divi ide nds accrued 
qauring’ and covered DY that ownership to another! person. 


Hence it follows bnat a party suing for aivi ends On stock must 


prove satisfac vorily that he was the owner of the stock to which ac 
: ] ces oe ! We 
Crueqd the di videns S which he cialms. 


4a) | . " . ae 7 | i ‘7 : ] va ’ + | lay ie. | 4 
ihe theory of  plaintifi tLnbat because In this sult she claims only 


a 7 } } 4 | ‘ R - ] ‘ ‘ry " ‘ 

, dividends, and goes not seek to be recognized as owner ol 

, 4) . ’ | , . + {° ; } - a | aa - } . Os I, ° ' 
io any shares of stock 1n the detenda int company, her owne rship 
Bow ie } i Oe Oe Aes, a 5 ETRE ge as | he" 
or titie to the shares whieh sne deciares upon, is not invol\ ed 


juestion in the case, would lead to the conclusion that the fruit 
yielded by pro yperty from operation of the law did not in law belong 
to the owner of that prope rt , a proposition repugni int al ike LO reason 
and to the textual provision of our Civil Code (art. 499.) 

[t is, therefore, clear that plaintiff’s ownership of the stock during 
bLne years for which she elaims dividends is i essential condition 
ler recovery 1n this case. 

Now, In its exception, defendant suggests that the stock claimed 
by plaintiff stands on its books in the name of other parties to whot 
the had been transferred by the agent of the original holder, who 
is also the alleged author of plaintiff, and thus defendant presents a 
question of title which underlies the whole case, and must, of neces- 

sity, be decided as a preliminary step to an adjudication on 
44 hee eeene : 

Hence the al lleged transferees disclosed by de fendant are 
vitally interested in the COWLrOVersy, both to the extent of the value 
of the stock declared upon by plaintiff sal of the amount of divi- 
dends which they may have wrongfully received as the pretended 
owners of the stock in question. 

Will our law tolerate the judicial condemnation of a party with- 
out a hearing? Can we render a judgment under which these trans- 
ferees may be dispossessed of valuable property and rights without 
giving them a hearing? 

It is elementary that a judgment rendered under such pleadings 
could not bind these transferrees if adverse to their rights, and it is 
equally clear that such a judgment, if adverse to plaintiff in this 
suit, would not conclude her from testing the title of these trans- 
ferrees to this stock in a different suit or proceeding. 
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} \ 
a’ ¢ 
a 4 
4 . Ps 
Y eS ~ | 
: ? 4 H ? 
(). Have you any knowledg payment of these dadlvia is 
4 ¥ I | } i 4 '> ' y } ‘> 
{ y\ IOW oJ. § i@ ot. tome: i acting’ as her avenl 
4 = 
, iy) ‘ ! : + 4 ‘ 
XY Wiihien Wel bhnese ql lends ut tne Vea 
4 | } } } j ' . ; r " ; 
\ } 2, ie’ Lilé j _ (] ‘ ce ‘ i Lisi iJ iiisit LA i] 
“ Re ‘2, Dp! VIO — Te | 1 CPA) ae be, 
: 2 A i rei wT q \ 1c } ar VAT é 3 ?} LRA ; 
x i i Acs 4 | >» AXA itd ¥> | a i 
. os } } 47 
\ vi ‘s | Pala Pike i oe eet | 1h | Sch \ eX «i ( ‘ \ 
$ ‘ %? , — ¥ ] 7 1 ] 
\Q/ AS heaFf as VOu Can juage, 2 : t Lif LaLeS irom wha y { I 
* 
Lf \\ Vea! W ¢ re gqiviadse nas pala 
* 4 
| > 
\ | i) LO LSoay 
s 
{ } Krom what time 
x ‘ tis Vilal meeea: 
4 1. ] . e + 
\ Krom the orenization of the col L}) IV allnlosi 
ry ; } i > } ; ’ t sf _ 
(). Lo whom were these dividends paid aceruing to the Widow I 
{if ss f momes - 
ey ] ’ cr .4 i I ¥ 
4 the dividends that I know « e pala to her agent Mi 
s > . ‘ : 
rier i é te reves 
A a \ W hat KhnOWLeG y ia ‘ ] ~, { lal? Li a { I] \¢ i] 
‘ ] ] _ 4 , | . ] + “7 
bald sucn, that lerre Veveryv’ Sher aVvelit 
+ % 7 % } t» 
\ Be iLuse there Was a procuratlion I! irs ty. che St. Mmomes to 
- : 
My Dy vy ( a . 
hich } Loantod +1 
J Unaer whieh he collected best nas 
\. Yes, sll 
. 2 | i 4 | ‘ 
‘J. Was that procuration nied W Ol pal) \ 
. Bs, 4 . 
4 Y es Sil 
(J. iS 1t still with your company on file? 
' VO, SIT 
6 \ Tla? Lac > + ’ , 
(J. \ hat has become of It 
A. inat procuration Was adeposited 1n a court here at one time 
| ; 
! 4 ] : | , eed ' i tae ’ ] . » 
that we had to show tne power of attorney ol Mrs. J. C. de St. Romes, 
; - . he os . “ . : | ys +? ¢ > ’ > " ] a aa > | } 

In a Sult instituted against the COM pan \ LO recovel the qividendas. 
Mr T.onane ahiecte that the sui ee ee and what the , 
Mir. Louque opyects to what the sult was apout, and what the pro- 

S397 We : . ‘ : aie ax1'T Yr - | cy yy + / hai y a ryt . y 

curation was withdrawn from, on the cround that you cannot prove 

the contents of a written document 
Wha m6 h: 177 eo a :, 1 ») 
\). What was that sult of Which you speak : 
A. It was a sult. 
Q. State who brought it. and aweainst whom was it brought 
ce 3 ba U& Wilo TOUR hi it. ana avValLISt WiILOTI Was a Drougnet. 
A. It Was brought by this lad \ avgalnst the New Orieans 

oe Fi . be ‘ ] . . ; ee Vs e. y 

tay [nsurance ( OlMpanhy, Cialminese’ some aly idends. 

{> iw, — Sn ' livid Is that t] vat) anv had aid Pierre 

/. orsome Gividenas that the company nad pald to rilerre 
—cs } 
Devergs Ss 


= 
A. Yes sir 


4 & ° Jaina 
f vs 7 > | ‘ : " ~ ‘ — 2 1. | " ‘ . « > ‘ ] > ’ : +) 
‘ Do you recolleet the court 1n which that sult was brought ‘ 


A. Immediately I cannot say. 
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64 ERMANCE DE ST. ROMES VS. 


Cross-examined by Mr. Louque: 


, 


Q. Do you know anything in relation to the stock of the Levee 
Steam Cotton Press Co.npany owned by Mrs. J. C. de St. Romes ? 
A. No, Sr. 
160 @. Do vou know anything in relation to the ageney of Mr. 
Pierre Deverges for Mrs. J. C. de St. Romes as regards the 
stock in the ener Steam Coiton Press Company, the defexdant ? 

\. No, si 

Q. Do ia know whether this power of attorney of which you 
speak Was a power ¢ of attorney to eolleet dividends mere ly ¢ 

\. It was, as far as I can recollect, a pt wer of attorne y empower- 

@ Mr. Deverges to collect the dividends from our = ny. 

(). Was it a power of attorney to transfer the stock of your com- 
pany ¢ 

‘A No, sir 

. What be come of the stock which Mrs. J. C. de St. Romes had 
ln your company ? 

The stock was sold a long time before this demand for divi- 
dends was made. 

©. Was sold by whom ? 

A. By Mrs. de St. Rumes 
Q. By herself? 

A. That I cannot tell you, but we can find it in our books 
it was by herself or the agent was empowered to sell. 

Q. W he n you speak of Mr. Deverges as being the agent of 
Mrs. J. C. de St. Romes do you speak of your knowledge as 
regards her intercourse towards your company or r from your knowl- 
edge with regard to her intercourse with any hres re company ¢ 

A. I speak of his intercourse with our company and what was 
current by general rumor. 

Q. But of your own knowledge do you know whether Mr. Pierre 
Deverges had any power besides what you say he exercised in your 
company ¢ 

A. From my own knowledge, no, sir. 

@. Was this suit which you speak of against your company ever 
brought to trl lal ? 

A. Ye Ss, sir. 

Q. It was brought to trial? 

A. Yes, sir. 

(). Do you know before what judge it was tried ? 

A. I cannot remember now. 


By Mr. MILuer: 
(. In answering the questions of Mr. Lougue you state you only 
knew of the agency of Mr. Pierre Deverges by his reputation in the 
community of which you speak ? 


162 A. Yes, sir 


whether 


WiLLIAM E. SEvVEy, a witness produced, sworn, and examined on 
behalf of defendant, says: 


THE LEVEE STEAM COTTON PRESS CO. 


(). Are you connected with the Levee Steam Cotton Press _om- 


. 


; . } , 1, 1 a ea ° , 4+ . y* 
low iOneL Lave Vou been secretary ol that Compabhy ( 


1] 
\ ¥ _— o.? ) ¢ reIrnrnata vt F 5 | ves) rm * 
j ‘ ware GEE « i cAiLi Secretary O} the company. 


) 
~° : e 
. ’ a , ‘ } ty > >) 

that company vy\ Mrs. hy (. de st. Romes* 

y } ae . 
\. Cs. Sit . have Lhe DOOKS here LO SNOW 1b. 

‘ } . } ] : ] : : , cal , 
( state at what period she owned stoek mn the company, and how 


\. Yes, sir; she owned sixty-six shares. of stock in the Levee 

Many down LO the 29th of July. L883. 

1638 (). At what time, if ever, did Mrs. J. C. de St. Romes trans- 
fer these sixty-six shares of stock that you speak of? 

\. On the 29th of July, 1853. 

). _ ) whom Was the transter made Ll v | C 

A. The transfer was’: made by Mr. Pierre Deverges to Mr. C. A. 


| 
Cohen. 
| , | Q 
(J. [In what « pacitv did ne act 1n making the transtfel 
4 » 
A. By a power of attorney 
a ig ; +) 
A. Krom WilOonT) 
5 y | ' > 
A. From the Widow de St. Romes 
f ) >} , | | + i | > % ~. i os ' | 
XJ. Please refer now » Ul DOOKS Of the company, and give us the 
tANa t | } ta, 4 ty } x | hy P} _ r] cy LY 
evidence OL that ra sIe@r of SIXTV-SIX Shares »\ lerre /everges, Hs 
Ly — + \ ; 4 ie 4 | 4 | ; 
tne agent ) Virs Fe. q S LOLIeS » ( i (ronen 
Wiitn tr} 17 Wt y* ; + 1, f vs} toy | i ] 4 { + | ’ | MtkTD tee, Fy ry) >} 
ILLICSS TIOW Tellers to thiC€ tlraliSiec?r DOOK O] Lit zevee .6vedadTaD Ot- 
* | sf t | Hnd ein th followino 
ton ress VoMmMpany, and states lab De ThNaS thnerelh tne lo1iuod0wlnyg 
<~ 
enti 
OrrICE LEVEE STEAM CoTTON PREss Co., 
bs NX 5 t 7 , . ] j “J ™ &> 
NEW ORLEANS, July ZY, 1500 
Py , i aa ae 1. em i, ee . 
ror vaiue recelved. | nmerevpy Make Ovel to ©. A. Conen all my 
right and titie to SIXTY-SIX Shares 1N the Levee Steam Cotton Press 
t OMpahy, OW WHICH SiVUU have been paid Ol) each share, AS Ap) 
| ? < . ; < . ‘ } ©>f) 
iO bear | certificates Nos Sl4 anda S55, issued the ZOUth Janu- 
“* , ] ‘ | | iz ] i 5 ¥ ‘ 
rv ¢ gd iseth Vecem ver, I 15. which eert heate, bY this trans- 
{" 1] 
rC] S built ava Voi 
} ; 3 ¥ iret tT > , 
Sioned | pro WIDOW J. C. pe ST. ROMES 
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Dd ERMANCE DE ST. ROMES VS. 


A. TI e bl ank is where t he date ot the new Cl rtificate would have 


} 
i 
peed it was left bl; LOK because there was no certificate then 


Q. Have you made any examination of the number of shares 
owned by A. & M. Hi ine at the time they acquire the sIxty-s1x 
shares from Peschier & Forstall ? 

A. Yes, sir; I have. 

Q. Have you also examined the various transfers of stock mad 
by A. & M. Heiné in the company ?” 

A. Yes, sir. ; 

Q Please look at that paper and state whether or not that pa 
shows the stock owned by A. & M. Heiné, on the one side, at , 
time they acquired the sixty-six shares, and the number of shares | 
sold by A. X M. Hei Ine 1] 1) the L vee Steam Cotton Press ( ‘ompany ? | 
A. Yes, sir | 
170 () ee ne ee eee owned by A. & M. | 
Heiné. including the sixty-six shares aequired from Pesechier 
& Forstall ? 

A. Ys, sir. 

®. And then the number of shares 

A. Yes, si 


Defendants how offer in eCPVIGehce Lie Papel rererreqad —-, marked 


Sy 


() ages aaper states on one side the number of shares that A. & 
M. Heine Tia ahs etieas okie the aunsher of uhaves they sold? 

A. Yes,sir. 

Q. [ find that on the 29th July, 1853, there was entered upon this 
aper sixty-six shares as bought from Peschier & Forstall ; these are 
he same sixty-six shares of which you testified? 

A. Yes, sir. 

(J. And on the other side of the paper there is exhibited the sales 
of A. & M. Heiné to Alex. Graihle, G. Miltenberger, W. C. C. Clai- 
borne, Emily B. Blanchard, E. Soniat, sundries, H. Gally. These 
senshi vk tea daca’ 14, 1856, down to May 15, 1882” 

A. Yes, sir. 
17] Q. I find on the same } 2 ( 
acquisitions and sales of stock by W. C. C. Claiborne, FE 
Soniat, Mrs. Emily B. Blanchard. ~—et tOhad ors tlhese vari- 
ous names that I have given are the accounts of the vendees of A .& 

M. Heiné of the stock of the company ? 

A. Yes, sir. “it 

Q. So, then, the sixty-six shares of stock once belonging to Widow 
de St. Romes, of which you have testified, have been traced by you 
to A. & M. Heiné, and from A. & M. Heiné have passed through to 
the trans ferrees named in the paper marked “A P”? 

Aa. 2 Cs, sir 

Q@. It appears by this account of A. & M. Heiné, in the paper 
marked “A P,” that on May 14, 1882, A. & M. Heiné sold to H. 
Galley ninety-nine shares; these are the ninety-nine shares that 
Gally now owns? 


=F 5 


THE LEVEE STEAM COTTON PRESS CO. 69 


A. Yes. sir. 
Q. But are you enabled to say whether these ninety-nine shares 
— any part of the sixty-six shares which were once owned 
172 Pes idow de St. Romes? 


They do not form any part 


ryt? ° : 1] ' ' 
LJ. epee Fmt sac msn ra OP OE snares 
; } : "so eS Seay ae ee ‘ 
owned by H. Gally, being in excess of the sixty-six shares. are to bs 


taken as representing the sixty-six shares ? 

\. Yes, sir. 

). But they do not’ 

A. No, sir. | 

@. A. & M. Hein é did sell to H. Gally ninety-nin shares on May 
sa 


A 


And these shares Gally still owns? 


(). But it appears by this account that prior LO May t, 15382, A. & 

} } j } . ? } } - 

M. Heiné had sold all the stock they acqu ired down to December 3, 
’ } ° | } 
1856. so that they owned no shares when they acquired th 


oy ae 
nine shares made up of sixty acquired 1 


l the month ot December 
1872, and thirty-nine acquired on the Le 


1 of Decembi 


> 


4 


Defendants again offer in connection with this testim ony 
173 =the document, marked “A P,” containing an account of the 
acquisitions and transfers of the stock of H. Gany. 4. C.-C 


iborne, A. Soniat, Mrs. Emily B. Blanchard, and A. & M. Heiné. 


ta. 
a 
sam 
oe 
eee 


i. Who owns the total number of shares of the 
the Levee Steam Cotton Press Company at present? 
A. Witness, in answor, produces the document m: 


a ORE cy cn , ce ee 
he states exhibits the names of the present owne! OL t 


| 
: wat * ; ’ 2 i as - : 
the capl ital stoek ot the Levee Steam Cotton | Say Sane ar le 
t t 
] . - . = = ft 4 . .* LBs . > a " & 4 
the said shares being fixed by the eharter of the Company it nve 
onsand in number heing ned bv the various narties stated in 
thousand ln numoer, velng owned VY Util VAPIOUS DPDaPrtlt SbLaALeCUL iJ 


e } 
the p: aper above referred to. 
Q. The sixty-six shares of stock originally owned by the Widot 
‘ 


Like OW 
de St I eS, which were the subject of the Sse COnVeVaNnces QO ( ohn 
and Peschier &  Porstall, and to the Heinés, have undergone various 
transfers, — 

=~ Yes. 

There ie ave been transfers of them from the vendees, A. & M. 


Heiné 
A. Yes. sir. 


a } ] es ae : . ‘ } i } “s 
174 (). And then there had been transfers from the vendees ol 


I Lil vetnae i 
the vendees of A. & M. Heiné? 

A. Yes Sil 

~). SO th it the SIXtv-SIX shares of stoek have how be n mingled 


among the various shares of stoek owned by tl vrs 
mentioned in this paper mal ked “A Q 
A. \ cs, S1] 


? ] : 7 } a | 
(). How LOY have the parties Who are now the owners dir th 


le 
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shares of the capital stock of the company, as exhibited by this paper 
“A Q,” owned the shares of stock ? 
A. From various dates, I could not tell you that without going 
o}) all the books. 
for quite a number of years, or a short period ? 
A. Well. soine are short owners and some are long. 
L a Is pay 


' | : 4 , ] A cy ’ } . 

rtres named on this paper ana their Venaors have vwcen 

: anal Feces . we 1. ile ; a» 7 — } : ” 
recel Ving dividends on all these shares of stock fora number ol 


— 
-~ 
ewe cee 


A Yes. SIr. e 
\ 


. ; ’ 1] ] 
‘ P . * . t ' ; . <_? " Orn : . Oe ey get I<} ' mara 
na this papel eX N1DIts LhHose WilO alt noV“ cil ually ShHare- 


— 


holders in the company 


t 
A. Yes, sir 


4 — = ‘ 1] j : & ; . > . | ’ 
wis J. Do you recotiect sending’ me a memorandum that A. A 
F ad s . . | ‘ 77 7 ‘ ' 7 } 

M. Heiné had transferred to H. Gallv. and that Gallvy owned 


7 ° é 
: . Bue - | »¥* 1 rr ’ ‘> om . oy vé .. FI ' 
nd 1t was upon that theory tnat MV answer Was fied 


(Cross-examined by Mr. LOUQU! 


At the time that vou sent this memorandum to Mr. Miller were 


VO 1th POSSessSIOT) ol the DOOKS OT the company 
; J ‘ 
aa Yes Si] 
{ ) S| ! 7} 1 > TT? ’ .77 ] She ; 4 ge 
y (10 gid Vou aiscovel j OU ba made ali erro! 2 
' 2 y ' 7 } } } 1} } 
' ; iy ' 
\ \\ ell. | ju pea at tn CONCLUSION Mii Mille: asked mm l] 
i 
+ ty , _ ‘ - ] | j 
Heine owned any shares of stock lately, and the presumption was 
. 5 
; ew 
that the sixtv-six share- might have been irt of the ninety-nine 
7 7 a ee . ry ] : , ] } 
but When I came to make an examination or the books and made 


4] " q 4 + ] » 4 *x7r i> , i i | a. a . es a ol 7 
out this statement, | found out what you aireaady KNOW, ana then i 
munieated It to Mr. Mille 

(J. From the examination which you have made 1s it pos- 


iow to trace these sixty-six shares of stock to the present 


a 
& 

‘ . ir: | did. and cave it u 
A. Yes. sir: I did. and Pave it Up 
eet } me | : . — _ } \ > 

ile ago you spoke of the transfer from Mrs. de St. Romes 


to A. ©. Cohen. which was made by Pierre Dever 


\ oes,as ner agent. 
( )} wrhat fap 1; Ta bya aae tf y} it that the tr f - h; | | 
n what facts do vou base this statement that the transter had been 


made by her agent? oe 

| i } a ‘ j } ; : . 

A. From what I have heard in the matter only. I never 
personally. 

Mr. Louque objects to the statements made above by the witness 


as being hearsay. 


Q. If the transfer purports to be made per procuration Widow de 
‘ + ® . ; 
St. Romes, Pierre Deverges, was any procuration annexed to the 
transier 


A. No, sir. 


, 


~— 7 , , asy i : } : . ¥ : ’ ‘ “pipers y Ss | ; a | tt 
vou know where the old certificates of stock were placed after the 
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@. Will you please examine the transfer book which you have 
before you and state what are these pasted leaves on the sides? 

A. ‘They are written in French and signed by Mr. Gayarre. 

177 These documents appear to be authorizations from persons 
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who oOowhead stock, authorizing the persons named therein to 


make the transfers. There are three transfers of this character. an 


eae 
om 
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rw 
~e 
J 
0. 


they are attached LO the trans ers made und 


. l powers upon the 
books of the COonpany bv th 


si 

e persons Named as agents. 
) | . 

(). Do you know by whom t 


A No. Sil: I aon t know who attached them. 


! ’ : + ] 
nev were attached 
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aia A ‘ eae 
} ] , , |? ) ] ry ' ; . + » ts ‘ }. 
ment pasted on the sheet by bernard Mmvecno to transter DIS stock 
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] } 41] s . , 
W.C. C. Claiborne; that is pasted 1n the book 1h connection with 
re & : j : } wd SS F > , - 
the transter made by the Prox Ol b rhnara Kiveg LU 
i" , | tr: Leta +t ha : PF 
A. There are several transfers there that have no papers attached 
J s 
} : 
ti a ’ 7 : > . +} 
LO them Phere are more transtiers mad i) avehnts WILLOUT Li¢ 
+4, j Dea ’ we Si cente ol : 
papers attacned han with them 
\ | 4 4 
By Mr. MILLtER—Statement 
i. VY] ] } j 
L7s Phe , is anothel procul ition ae ul ; NN i Vi ( } tT} L pi 
. gx } : 5 = ' oa : 4 j 
late 5d November, 1545, authorizing Mr. Labout to transfer 
+ | tr) = ; + | “) } ’ y tT a8 ct ; ' t i . j 
ULL SoCs i ' PiiGll Liltat cpp liISsS a l ed to the LIclisi't al a Sioned 
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5 i % y rabriadal tO COLIC Gaividel) » tilt ralisier Sila Ss Uli StU 21% « 
ry . } } ee } } } 
? ++ cy » vp ” trina Ff + 7,4 , : ’ ‘ : . " 
ihatis attacned to the transter made by (¢ ria Unaer that } Vel 
1 ¢h et ~m™m i ‘ | ich , at! ,? 1) } ; } ? | ] - 
AIG LLeCFe aA2fe a UULIVE) l ) SUUCIL POWCIS Lil MOON Abi rea Lit 
i 
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transfer having been attached from Mrs. de St. Romes to Pierre De- 
: 7; 
verges |! 
\ NO. sl] 
oO Pp » Decne Sen SRD erhekt con ‘thee si e +] i 
x i7O \ NAW YS iid i Jo) Wilecbl Was ii \ Wiis i ul Ut Ld Pati 
} } ¢)} ' ty ?} 1}? 14>] ~— \ 1] LA" 4 ‘} Ve] \? ST ov } idar< 7 ? 
Withh TePara $v PLOCUTALIOLI WiliCil WeT¢ i il \ LIOLGeTS 10 
< i ‘ 
] + Por, ’ 3? a 3S trnnal 
Lil¢ Lrabvisier O LilGil SLUCK 
‘ | ] ? i’) j ? ly } | | , ) + hy ) 
in Lk (Uti Gb ALTIUY UOill ' Wilat ST ( . iit ‘) = 
¥ 7 . | } a | 
% +1 +f , } ye ‘ , 
(). Vo you know whether, outside of this transier DOOK, any\ 
17Qq hye le wI76) Trot t'y " +} » | ro wi | Ory? mry ii, i Nel ¢ — 
i { OOK Was SAVCU ITOLL tilt Ire Whl1Ci) CONSUIMEA LINeC Levee steal 
Tt)» ) 
+ > 
(Cotton rress- 
> , } | | 
A. No. sir: I found no other books 
ase ~. 4 Ww | +] i ae } ta 
\. Will you please state whethel mn your Capacity as secretary 
. s 


were surrendered. 
I don’t Know anvtl 
). You never saw t d ¢ ites * 
A. The old certificates I have in my possession. 
J. The old cancelled certificates 
A. Yes, sIr. 
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1@ O 
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(). Where are they placed ° 
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‘ # ° , fe : eS ; * - } } ‘ : - = : 
A it) an iron safe. | have not got them all. put I hay e fot 
several, particularly those pertaining to my administration as secre- 


@. Since what time have you been secretary of the Levee Steam 


. +4 \ Pr . §. . *) 
—OULTOnN ress vot pany 
' \ j 74 ;' ac We 
A. About ten vears. 
a 
> 
By Mr. MILvel 
a Have you aA rFnawladoe at may fay » whieh Aa trey a anY 
'< al i<« Al PWicttUVe Vi vil ili ¢ WhiCGh Gestroved any 
+ « . 
, | | i) y 
tg Td Sees, t ; ? 
ist) pa pr ~ | Live a V ¢ - } » { i | ~— ( Oil | Li \ 4 
? i | } 
\ Phat Was bDetore |] Lili ‘ : bner 
— ; P ; f 1] j 
J. tias the present company any ol se cancelled certincates, o 
; } T ¥ yr ? he t + | + | 
n\ koOcu el reiating to ~ ir StOCK, OoOtner than 1 
z ’ ‘ 
DOOK Vou now prot 1 
~ 
1. NO, si 
{_) y 17 | eh end ft ¢ 
x d Ou bla ( Live il Lit i 
. 
\. Yes, si 
(). And the transter boo! Vi ansiers were made 
VY es “ y 
. ? ] ’ | 
(J. Of course the dividend DooK W i throw no light upon the 
7 
Ys10ct} mca 1) lyvad | 
i Ditiil iii \ i ¥ (} i ‘ 
4,7 
\ NO QS] } 
i] i+ } . 7 i . 2 
J). i | (] heli WOOKS Sg hOW Like i iymMents L( Pierre I) Vi‘ US 
| 
¥ } } * , i 
P > i + 
iS aVent O \\ laowWw ae ‘| Rom S ioOwlh te Lda5 on the SIXTV-SIX 
S| res / 
{ } Phat : | aa 4 i} dat af - apis f ; * Py 7 1] +1, ]; 
(J. Lnat IS, GOWN to tne Gate OF nis transfer ne coiected tne aivi- 
} } hy } ° . } .) 
4 . " . y i + te es ; 
mdenadas Trom. these SIXty-SlX Shares 
1 V 1 
id \ 1 es, SII ° 
] j } } ; 
() How were these dividends paid by he Levee stean 
A 
> ? 4] i. ‘ ; | 
COtto Press | OMmpany On these sixty-six shares of stock, Dy Check 
” 7 +2 
>] 1) money ! 
5 ks 
i>\ ie ¢ Ss. 
(i), Lo whose order was the checkK- drawn 


‘ . } ’ } r | 
A. To Madam de St. Romes, some of them. 

. Bs : ZS ] oa a ci eine aap ne ) 
(J. \\ ere some Inade paya bie to Deverges as ner agent 


A. Not that | know of. 


: ] , “’ Se ’ . x? ] 4 — . wy FS a. t. } ‘ > m +) 
(). The y were made payable to the order of Widow de St. Romes‘ 
A. Yes. sir. 

(). These checks have all been returned to the company by the 


ann 


banks as evidence of paymen 
A. Yes, sir. 
©. Whose endorsement appears on the back of these checks 
A. They have Pierre Deverges, as agent of Widow de St. Rome 


 . 


Defendants now offer- in evidence copies of s . checks, exhibit = 
the endorsements of Pierre Deverges upon hes - sald coples are to 
be furnished. 

182 @. In the account of A. & M. Heiné, marked “ A P,” show- 

ing the acquisition of the sixty-six shares of Widow de St. 
Romes on the 29th July, 1853, please state how long a time A. & M. 
Heiné owned that stock ? 
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OFFICE LEVEE STEAM CoTron PRESS CoMPANY, 
NEW ORLEANS 29th July, 1858. 


* val , vad wa | om, 3  % ae ae 1] 
ror vaiue receivea we nerenvy Make ovel to A. & M. Heine all our 
7 ~~ ) } _ ] . —— ’ . . - . i | . ‘4 P ’ " P., 
right and title to sixty-six shares in the Levee Steam Cotton Press 
Ore) nAgnvV } thiel Y} hyd ly, } ] ' ? j } ] } ; 
OrbVpaliv, Oil which one hundred a - fi Ss taV¢ WCCI] pala ¢ 
: t 4 
' 7 \ | 
each s! e.as appears by certificate (not Issued) issued ——. 1S- 
= + rf; | 
whieh certificate 1S nuli and void 
i i+) 
i) we LZ 
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YJ. FORSTALI 


L185 [Inited States Cireuit Court. Fifth Cireuit. Fastern Distric 
i e) AJ LL ivcu Mba Lf LiVCLEL I [9th Ue 2 20S WitCult, z~astern m= vLLiIici 
t lo} " 

' ’ 7 . 1 - | 

Widow J. C. pe St. Romes 

LEVEE STEAM CoTTron PrReEss Co 
sd ty) t VY) tak }) 2 tha lf r { +] 1.4 ' leant ‘ . ] " Ly 7 +i 
pestimony taKxeh OD Misaih OF Lil GQe;Iiecenaants undel the OoO,th 
rule of practice of the courts of equity of the United States, as 
, a eS [cal eo . 9 ; ai —— 

amenaed, vi fore James A. ¢ paroonuet, speclai examiner, QULY ap- 
. }* > z , : . . » ‘ . ‘ 
* i . +> Ss BV<S i++ ’ . +otr 4 | i s+ . ie ‘ } 
pointed and quailned to Lake the depositions of witnesses in the 


Louque, sq r, solicitor for complainant 


J. C. Denis, a witness produced, sworn and examined on behalf 
of defendants, deposes a nd Says: 


By Mr. MILLer: 


(. What is your business? 
A. lam president of the Levee Steam Cotton Press Company. 
The number of shares of the capital stock of that company, to 
186 which it is limited by its charter and amendments thereto, 
is five thousand, at sigh hundred dollarseach. The Sey pie 
ber of shares of its capital allowed by its: — five thousand 
shares, have always been issued and extant a 
Since 1853 the dividends, whenever declared cribs ia shares—that 
is, the full number to which the company is limited by its charter— 
have been paid to the owners thereof 
The present list of share holders is shown by the paper marked 
AQ, in evidence. Since 1853 the dividends on the five thousand 
shares of the company have been paid to the owners thereof—all 
the five thousand shares being so held. Widow J. C. de St. Romes 
parted with her stock. as appear by the record—that is. the transfer 
book—in 1853, and since then has not been recognized or exercised 
any ownership over any shares. Since 1853 the shares of stock 
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once owned by Widow de St. Romes ha 


— . , « 
*e) ). eS he , *¢ rOoYy "fe . ° 5 yg t 4) } ’ ‘ ea 
LS; transtferrees trom Deverg Ss,as her agent, and aiterwards were 
. } . } c* ] } . — 
} p ‘ ; Ptr a F ** ryeyw, arc Oi ‘ . — 
mingled in all the five thousand shares and held and owns qd. 
Ins : } P : , ] ] " » — } } =f : ‘ry , 
DUT DeCaUse the shares nave eeh Inihgied 1t 1s Not possibie to state 
, j CAL 
WhO now Owns tnem, except Lpnat they are ownead lf it were pDoOsslI- 
hle rept yr | } 2 ‘’} | ivtwy } lar +} } 7 
pie to state WO NOW OWNS tii SIXtV-SIX Shares ihé Liyos Arties 
PaAL UI 
} , ' ’ } a 
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and those from whom they acquired, hav held, owned, and have 
= 
} }  G.. | y . ’ ? 
) } iia | t } " - cy} NAVs i i . 
been collecting’ Gividendson the sixty-six Shares, whenever declarea., 
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) ie : ) | 
ror the iast thirty years 
, r¢ +7 } } r Vy | ' . ——| 
( OSS-@XaMihed iL) \ 4 | | OI Fe a i \ seeuer na s 
- eae , ee ae 
XY ALO VW OND nave VOU vee? presiaell Oi Lie J yee ste I) 4 rton 
T> | ; 
i re S ‘ Vii iti \ . 
A F ] . ’ 
\ \bou Weve YGaulao 
(). ‘Lhe facts which you have testified to, twelv« ears anterior 
, 7 * ) 
are aderiy i trom vour Knowiedage OF tne record ! 
\ VY ac " 
4 . ‘ i 
Py } i] 1 } c 
, +> : . . ’ 1 } i> ' t ’ — 4 
J. J mM what you nave seen 1 the DOOKS OT the Mmpahy 
4 Vy . 2 
¥ es, Sl 
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| [> i } | d's { rr } . . 4] - 
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“ : Vi } ‘ " a 8 ; ; . 
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7; ly nan on ,* {" . ] ; ’ 
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ee . ' 
4 A No si] 
| Tne _ } 3 { c. } . re 1 . 
| (. Do you know whether, after the demand had been made by 
Ria ; ’ ) a a = 
SUlb DS Mrs de mt. Rom«¢ S$ 7or ner snares Was WIth tne Knowledge 
“ > 
} : ° } } + ; j } : 
? ‘ t » ft t : > ‘yr % i rT ) ; ° ‘ 1h ; : 
Of this fact that the compahy Kt pt on paying alvidenas on these 
i 
] ) 
shares 
1 } - 4 > + ? 
A. I have already stated, in answer to a question of Mr. Louque, 
° | 
+ | if | i | > | ‘ ’ ly } hz 17 ' | va. | . = bie uee: y — t | ' 
) Lila Gidd HOt KNOW DOW many SuULtS NaAG Heel) DFOULHNL avalNnst tne 


COMpanhy. 


Q. My last question was, after the company 


demand, whether it 1s within your knowle 
paying tl 
A. You first asked me if I knew 


] n 
189 been brought against the company, and I sai 
1. | ee : ] — . 
it is asked, with the knowledge of these su 


company Kept paying lf eannot answer tha 


were paid to Mrs. de St. Romes after 1853. 


; ; 
1e dividends. Ll] respective Or the Sults. 
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OW Inany 


u° . , 
Romes Or her transterrees since You became president f 
2 A. Only once. 
: ®. Have not dividends been paid irrespective of th 
: A. It was only the last suit ‘that stopped the dividen 
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4 
suit in the superior district court, before 
dividends ? 
A have been pre sident since 1871. 
®. This suit was transferred from Juda 


. 
Monroe’s court. 


Q. Were you not president when Mrs. de 


A. Well, I cannot keep the run of these 
that, irrespective of the suits, the company h: 
(. Do you know what is the amount 

190 =of the company now, subject to distri 
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Yes. sir. 
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A. We ll, as well as [ ean re member, there 
bought by A. & M. Heine from Peschier & F 


®. What time? 

A. Some time in 1853. 

@. Do you recollect what month 

A. I cannot say exactlv; June or July 
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(. At the time that A. & M. Heine 
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192 shares from Paschier & 
stock of the same company ? 
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the testimony of P. E. Laresche, the testimony of Edgar Montegut, 


the powers to P. Deverges, eae K\- the testimony rt ie en 
dditional—all contained in 2 x | bit X X ; 4 
The petition, answer, | | ind . 


‘ > 1 117 ‘cy nt 4 thy ' 117 wa > - i ae 
ANG | se a Or the superior district 
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s 


~— and the judgment of the supreme court in suit of Widow J. C. 


ge . Ron hes Vv. [he Levee Steam Cotton I ress ClO. No POYSZ tT the 
superior district court, No. ovUU oF the supreme court, reported 1n 
A : i 


eet DOA ni. , eee ae ies eal Spe & 4 se at ‘ 2 .8 3 
annual, Pp. S24. ihe petition, answer, [and | 1udgment of 3d 
+ ‘ i - < 
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olst 


gaistriet court 


ie i sae se MRS Casepue 
‘he Le\ ee Steam Cotton | ress Company. No 2 | Von superior dis- 
©. ee tT. 9249 o> 32s 4 8 Oe 
trict court _ No. 23420 of od district, and 7226, supreme court, re porte d 
& 
Li) o-4 - 419 
~ ib a % ' e ; . 
0 rne alaaies S10, MaArkKed A’, aS to certincat« 
i. 1) 1e testimony of Jules Denis, reealled. 


8. The | nission of plaintiff in the suit of Widow de St. 

2 Romes v. The Levee Steam Cotton Press Co., brought in the 

Supe! ‘ior district court, and admission made In that court on 
trial in 1874, reported in 31st annual, p. 234. 

9. Act of the Legislature of 1852, sess. acts, p. 16, incorporat ne 
the defendant company, ane amended eharter. being act of the Leo- 
islature No. 44, of 1841, sess. acts, p. 40. 

10. a minutes of ike ces for trial, continuances, and date of 


tr) al f the f first suit ol Vidow de st Romes agallst the defendant 
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moaanny. brought in 1861 and appealed to supreme court, and 
ae 


reported in 20th annual, p. 381. 
And, the ease having been Leagan 3 heard, it was ordered that it 


( 
ne unt | Wedn 1e sday, the 23d Instant 


ee Lie 


be continued for further hearin 


at ll a. m. 


lo, ees gy en | a, Y 3 ee Vor Uren, ' 
Kixtract irom) the swilthutes NOvemDvDeI erm. 1|SS? 


i A om 
N () A? VV wn. 99 1 
d j \\ Kd ICA VS, \\ } ESDA ) ht ludaTuy 2Z Tei LSS i 
Court t pursuant to adjournm 
8 FF . 4" i war wee + 7>!72: - “ : } 
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Dv. LOO9 
, i P+ 
LEVEE STEAM CoTrTron PREss Co. } 
7 
[his cause, as continued from 2d January, instant, came on this 
Ad } , ) f. nities } P ] } 
day to be heard further, and was argued by the counsel for the parties 
° - y | - ] ] | . | . 
respectiveiy and suomittea, when the court took tline to consid¢ 
4 ; aa o “ a > -7) ry ‘ ‘) } rye? 1 ‘ . P 
Lecreé LAUSMAUSSUNG Ni. fmntered and fated Sist January. LSd54 
ry . ate=-* . ‘, , > 1° a . : : ; 1 : . 
U.S. Cireuit Court, Kastern District of Louisiana. 
“4 r)> 
K. DE St. RoMES 
4 : Y ' e } $)> 
t). -No LOO9S. 
i aaa be, eeciiias eee > ; : ei a 
LEVEE STEAM Cotton PReEss CoMPANY. } 
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‘his cause came on to be heard at this term, and was argued by 
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Now. the condition of the above obligation is that if the above 
unden Ermance de St. Romes shall prosecute her said appeal to 
effect and shall answer all damages and costs 1f she shall fail to 
make good her plea, then this obligation shall be void; otherwise to 
remain in full force and virtue. 
(Signed) EK. pE St. ROMES. 
CH’S LOUQUE, Att’y. [L.s.] 
(Signed) 4. AS De BART. [L. s. | 
Signed, sealed, and delivered in presence of— 


(Signed) EF, A. WOOLFLEY 


UnitEp STATES OF AMERICA, | .. . 
State of Louisiana, ee 
Personally appeared J. A. de Hart, who, being duly sworn, deposes 
and says that he is the surety on the within bond; that he 
247 resides in the parish of Orleans, and is worth the full sum of 
five hundred dollars over and above all of his debts and lia- 
bilities, and property exempt from execution. 
(Signed) J. A. DE HART. 
Subscribed and sworn before me this 12th day of Febr’y, 1884. 
(Signed) | ht. A. WOOLFLEY, 
Commissioner Uy. S. Chreuut Court. Kastern District of Louisiana. 


Bond accepted. 
(Signed) DON A. PARDEE, Judge. 


248 UNITED STATES OF AMERICA: 


Cireuit Court of the United state Kifth Cireuit and Kastern Dis- 
trict of _penschctrviege 


CLERK’S OFFICE. 


I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do here ‘by cer- 
tify that the foregoing 247 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, 
together with all the evide nce adduced, on the trial of the case of E. 
de St. Romes v. Levee Steam Cotton Press Company, No. 10093. of 
the docket of the said court. 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 11th day of August, A. D. 1884. 

[Seal U.S. Cireuit Court for the 5th Circuit & Eastern District of La. 


E. R. HUNT, Clerk. 


[, Edward C. Billings, United states judge { for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the cireuit court of the United 
States for the fifth circuit and eastern district of Louisiana. was at 
the time of signing said certificate, and is now, the clerk of said 
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court; that said certificate is in due form of law, and that full faith 
and eredit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 11th dav of August, A. D. 1884. 
| | EDWARD C. BILLINGS, Judy 


¢ i. ne Or eee 
249 (HE UNITED STATES OF AMERICA 
‘. ; . ’ . ] f } ’ t ’ oy } ; r etis ’ eo ) , 
Cireult (court of the [ nited states, mMastern Vistrict ol Louisiana. 


rainy ° fi 1 y . ™ 4 . | 2 ‘ar ’ ry 
ine President “ ‘one » | nited States to the Levee Steam Cotton Press 


Company ant » H. Gally, Greeting : 
You are one eited and admonised to be and weer au a ou- 
\ 4y Y = 4 , se } ol » +L, 
preme Court of the United States to be holden at the f W ash- 


mngren O}) the second Monday of | yctober next, saundaak to a moti ion 

nd order for ai appeal filed in thre ‘lerk’s othee of the eircult court 
a the United States for the fifth circuit and eas tern district of Louisi- 
ana, wherein Ermance de St. Romes is appellant and you are ap- 
pellees, to show cause, if any there be, why the iaaiane rendered 
against the said Ermance de St. Romes as in said motion and order 


for an appeal mentioned should not be corrected, and why speedy 
justice should not be done LO the parties in that hehalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day " Mebruary, in 
the year of our Lord one thousand eight hundred and eighty-four. 

IN Ao F AR DE BE, Ju lge. 
250 | Endorsed :] United States circuit court, eastern district of 
Louisiana. R. No. 10093. Ermance de St. Romes. aD] 
lant, vs. Levee Steam Cotton Press Company e¢ als., appellees. Cita- 
tion to appellees. Marshal’s return. See return inside. 


el- 


Received Feb. 12, 1884, by the U.S. marshal, and, on Feb’y 13th, 
1884, I served a duplicate of the within citation of appeal on the 
Levee Steam C otton Press Company, appellees herein, by handing 


the same to J. C. Denis, E Sq. ; the president of said coin p any, in per- 
son, and leaving ~ same in his hands, ir the city of New Orleans, 
eastern district « generneg and, on Feb’y 13th, 1884, Ll served a 
duplicate of the se citation of appeal on the within-named H. 


Gally, appe lee herein, by handing the same to shit in person, and 
leaving the same in his hands, in the city of New Orleans, eastern 
district of Louisiana. 
2 eS ae ghee yy 
U. S. Marshal, Eastern Dist. of La., 
By DAN. A. ROSE. 
Dy Uy S. Marshal. 


Personally appeared before me Dan. A. Rose, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath that he served the appellees named in the wi ithin cita- 

| as set forth in his official return hereon. 
DAN. A. ROSE, 
Dy U. S. Marshal, Eastern Dest. of Louisiana. 
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BRIEF IN BEHALF OF PLAINTIFF, APPELLANT. 


Widow J. C. de St. Romes, complainant’s mother, was the 
owner of 66 shares of the capital stock of the Levee Steam 
Cotton Press Company, defendant. 

On the 29th of July, 1853, one Pierre Deverges, signing him- 
self “pr pro W. St. Romes,” trausferred on the books of the 
company the 66 shares of stock to C. A. Cohen. R. 73. 

On the same day C. A. Cohen transferred the identical stock 
to Peschier and Forstall. R. 73. 

Again on the same day Peschier and Forstall transferred 
the stock to A. & M. Heine. R. 74. | 

A. & M. Heine already owned 230 shares of stock when they 
bought the 66 shares. They shortly after bought 146 shares 
more, thus owning in 1853, 442 shares. In 1856 the 442 shares 
were sold by A. & M. Heine to divers persons in small lots, 
and these purchasers in their turn retransferred their shares, 
so that since 1856 all trace of the 66 shares was lost and they 
became mingled with the general stock of the company. 
R. 40. 
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This fact was admitted by the defendant in an amended an- 
swer. R. 38. 

in 1861, which was, therefore, eight years after the transfer 
by Pierre Deverges, Wicow de St. Romes filed her first suit 
against the defendant, claiming the dividends accrued on her 
stock from 1848 to 1853, and asking that she be recognized as 
the owner of the 66 shares. R. 51, 52. 

The Supreme Court of Louisiana decided: ‘ That on the 
‘‘merits the case presents a simple question of fact: Was Pierre 
‘‘Deverges the duly constituted agent of the plaintiff, to receive 
‘‘payment of and to grant a valid acquittance of these divi- 
‘“‘dends and to sell her stock? 

‘‘A careful perusal of the testimony in the record, the fact of 
‘“the destruction of the company’s papers being borne in mind, 
‘‘has failed to satisfy us that Deverges was clothed by the 
‘‘ plaintiff with authority either to receive her dividends for the 
‘‘yvears in which they are now claimed, OR TO SELL HER 
‘* STOCK IN THE COMPANY.”’ 

‘+ The plea of prescription is untenable, 

‘* The possession by the company of the dividends declared 
‘‘ by it being that the possession of a mandatory is a precarious 
‘‘ one, unless it shows some initial point at which its possession 
‘‘ was one animo domini. 

‘‘1t is discretionary with incorporated companies to declare 
‘¢ dividends whenever they think proper,and it is only from the 
*¢ period at which a stock-holder becomes aware of his right to 
‘* claim dividends in his favor, that the vice of precariousness 
‘is purged, that the nature of the possession becomes 
‘‘ changed, and the initial point for prescription is deter- 
‘“ mined.” KR. 19. 

On re-hearing the Court said : 

‘¢ A re-hearing has been granted in this case for the purpose 
‘‘ of amending the decree on the prayer of the appellant to the 
‘“* effect that she be recognized as the legal owner of the stock 
‘‘ claimed, or her right to claim it be reserved. 
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‘ As the alleged transferee of the stock was not a party to 
“this suit, the plaintiff could not justly be recognized as 
‘‘ owner of the stock in question, but we think a legitimate 
*¢ sequence to our opinion heretofore expressed is a reservation 
‘‘of her right to claim said stock in a proper proceeding. 

‘¢ Tt is, therefore, ordered that the decree rendered herein by 
‘‘us be amended by adding the words, ‘‘ and that plaintiffs 
“right to claim in a direct action the stock in controversy 
‘* herein be reserved.” R, 21. 

This decision is reported in the 20th Louisiana Annual, p. 
381. The briefs filed by counsel are printed in the report. 

The above decision was rendered by the Supreme Court of 
Louisiana in the month of June, 1868. 

On the 23d of November, 1867, Widow de St. Romes trans- 
ferred. to Eugene de St. Romes, one of her sons, ‘‘ all rights, 
claims and demands whatsoever which she has or may have 
against the Levee Steam Cotton Press Company ’’ in the above 
case. kh. 53. 

On the 9th of June, 1868, on. motion of plaintiff’s counsel, 
the subrogation and transfer were filed of record, and on the 
same day notified to the Levee Steam Cotton Press Company. 
R. 53. 

On the 15th of June, 1868, the Leyee Steam Cotton Press 
Company, through their counsel, EK. Bermudez, Esq., now 
Chief Justice of the Supreme Court of Louisiana, took judicial 
notice of the subrogation and asked the Court to deposit the 
amount of the judgment lately rendered and be relieved from 
further hability, and asked that Widow de St. Romes and, her 
transferee, E. de St. Romes, be notified.. R. 57. 

Later on, July 3d, 1868, after trial of the issues raised.over 
the funds, the same were ordered paid to EKugene de St. 
Romes, the transferee. RB. 59, 

So that it is beyond dispute, that on July 3d, 1868, Eugene 
de St. Romes was the transferee of all the rights, claims and 
demands whatsoever whith Widow de St. Romes had or might 
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have against the Levee Steam Cotton Press Company, and 
that her said rights consisted of the sixty-six shares of stock 
and the accrued dividends; that the Levee Steam Cotton Press 
Company had judicial notice of the transfer. 

On the 7th of May, 1874, Eugene de St. Romes died intes- 
tate, leaving as his sole heirs his mother, Widow de St. 
Romes, his brother Victor, and the present plaintiff, Ermance 
de St. Romes. 

On the 15th of August, 1874, Victor de St. Romes died in- 
testate, leaving, as his sole heirs, his mother, Widow de St. 
Romes, and the plaintiff. R. 49-50. 

On the 21st of October, 1874, Widow de St. Komes, the 
mother, renounced the successions of her sons in favor of her 
daughter, Ermance. RK. 50. 

So that on the 21st of October, 1874, Miss Ermance de St. 
Romes was the sole owner of the sixty-six shares of stock in 
controversy. 

In 1871 Widow de St. Romes, by error, we presume, for she 
subsequently recognized the fact, brought a suit against the 
Levee Steam Cotton Press Company, and the supposed owners 
of the stock, for the sixty-six shares of stock. R. 24 to 26. 

On the day of the trial her attorney admitted that the de- 
fendants, if in court, would testify that since July, 1853, they 
have been receiving the dividends as owners, and have been 
exercising control of the stock as such, Rec. 92. 

Thereupon the prescription of three years was pleaded by 
defendants and maintained by the Court. 

Of course it is apparent from this statement of facts: 

First. That Widow de St. Romes was not the owner of the 
stock when she brought her suit in 1871, when she made the 
admission and when the judgment was rendered. | 

Second. That none of the defendants in said suit held her 


stock, for it is in evidence in this cause and admitted by the 
Levee Steam Cotton Press Company, that since 1856, when A. 
& M. Heine began to sell their stock in small lots, that Mrs. 
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de St. Romes’ stock could not be traced up. Ree. 37-38. See 


to the same effect the testimony of J. C. Denis, President of 
the Cotton Press, Ree. 75; of W. E. Sevey, Secretary of the 
Company, on cross-examination, R. 70. 

It seems curious that in the course of this litigation the 
great objection constantly urged against plaintiff was that she 
could not be recognized as owner of the stock unless the trans- 
ferees were parties, yet in this particular case the Supreme 
Court passed on the question of ownership, although neither 
plaintiffs nor defendants had any interest in the 66 shares. 
Plaintiff disclaimed her title before the Supreme Court, but 
that Court insisted on deciding the cause. 31 A. 224, de Sz. 
Romes vs. Levee Steam Cotton Press Company, 

In 1876, Miss Ermance de St. Romes, the present complain- 
ant, brought a suit in the State Court against the Levee Steam 
Cotton Press Company for the dividends declared by them on 
the stock, R. 20. Ex. F. The suit was based on the theory 
that the plaintiff was yet the owner of the 66 shares of stock 
never having disposed of the same; that the certificate of the 
Company was only the evidence of ownership, and, although 
the evidence had been improperly cancelled or destroyed, the 
incorporeal right was nevertheless unaffected. 

The defendants excepted to that suit ou the ground that 
certain persons named in another suit brought by Wid. de St, 
Romes five years previous, should have been made parties. 
hi. 54. 

The exceptions were originally filed and tried in the Supe- 
rior District Court for the Parish of Orleans, and were over- 
ruled. 

After filing of the answer and the striking out of the call in 
warranty, the Superior District Court was abolished and the 
case transferred to the Third District Court for the parish of 
Orleans. 

A rule was then taken by the Levee Steam Cotton Press 
Companv to reopen all preliminary defences, KR 35d. 
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That rule was made absolute. and the preliminary defencse 
were again tried and overruled. 

The answer of the Cotton Press to that suit found at p. 90, 
was that Widow de St. Romes had transferred her stock 
through her agent Pierre Deverges, and the Company called 
in warranty the supposed transferees. R. 90. The case went 
to trial and plaintiff recovered judgment for the sum of $9900, 
the amount of dividends then declared. Rk. 91. 

The Supreme Court of Louisiana reversed this judgment and 
dismissed the cause for want of proper parties. R. 21. This 
decision is copied at p. 15. 

Your Honors will please notice that the names of the trans- 
ferees given in that answer are entirely different from the one 
given by the Cotton Press Company in this suit. 

For the purpose of showing what little weight can be attached 
to the decision of the Supreme Court, in this case, and how 
little they examined the case before deciding it, you will per- 
ceive that in their answer, the Levee Steam Cotton Press Com- 
pany gave the names of the different persons who should be 
called in warranty, thus: 

“That C. A. Cohen departed this life, and his succession is 
represented by his widow individually and as tutrix ;’’ 

‘¢That said Peschier & Forstall have dissolved their partner- 
ship; that the former has departed this life and is represented 
by his heirs ; 

‘‘That Alexander Smith departed this life and has left heirs, 
all of whom are absent from France and unrepresented in this 
State ; 

‘‘This defendant therefore prays that all said persons be 
made parties to this suit,’’ etc. R. 90. 

How was it possible to make parties in this manner? 

The record of this last effort on the part of complainant to 
obtain redress from the State Court is scattered in the record‘ 
so that one not familiar therewith could not reconstruct it; thus 
the petition is found at p. 21, Ex. F; the exceptions at p. 54; 


Le 


the rule to reinstate the preliminary defenses at p. 55; the an- 


Swer at p. 90; the judgment of the lower Court in favor of 


plaintiff at p. 91; and the judgment of the Supreme Court at 
p. 21. This same judgment, with the reasons for refusing a re- 
hearing are reported in the 34 A. 419, HE. de St. Romes vs. 
Levee Steam Cotton Press Company. Your Honors’ special at- 
tention is called to the reasons given for refusing the rehear- 
ing. This last case was decided in 1882. 

On the 9th of December, 1882, the present suit was bronght 
before the Circuit Court for the Eastern District of Louisiana, 
wherein the complainant now claims from the Defendant Corp- 
oration a new and original certificate for her 66 shares of stock 
in lieu of her two original certificates cancelled by it, without 
authority, and in fraud of her rights, also an account of all ac- 
crued dividends thereon, and her pro rata share of the distri- 
bution of the assets of the Company, which was then in proc- 
ess of liquidation. Meanwhile she obtained an injunction to 
prevent the defendant corporation from disposing of their as- 
sets to her prejudice. 

Mr. Jules C. Denis, the President of the Company, testified 
that “a final dividend of $3.75 per share had been declared, 
‘payable on the very day that the injunction was issued, 
‘‘arresting the money in my hands, about 9 o’clock in the 
‘¢ morning. 

‘‘Tf it was three hours later I would have got through. The 
‘¢ amount to pay the dividend was in bank and over and above 
‘¢it, some $460, more or less.’’ The dividend was derived 
‘‘ from the winding up of the Levee Steam Cotton Press Com- 
‘ pany and the sale of the property.’’ Kh. 70. 

The injunction only arrested the payment of the final distri 
bution. RK. 80. 

Ist. The defendants’ answer admits thejissue of the original 
certificate; alleges that the stock was transferred by Widow 
J. ©. de Romes, through her duly constituted agent, Pierre 


Deverges, in 1505. 
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2d. That the cotton press with its books and papers was 
destroyed by fire in 1859, and its secretary, then in charge of 
its affairs, is now dead. 

3d. It denies the ownership of the complainant to the stock. 

1. That plaintift’s transferrer waited until the death of her 
agent to bring her first suit in 1861. | 

9. An account of the dividends is annexed to the answer, 

6. The defendant further alleges that H. Gally is the pres. 
ent owner of plaintifi’s 66 shares of stock. 

7. The prescription of three years is pleaded as a _ bar to 
plaintifi?s demand, on the ground that the persons to whom 
the said agent of Widow de St. Romes transferred the stock, 
have purchased the same in good faith and held the same as 
such for more than three years. 

8. The prescription of ten years is also pleaded. 

9. It avers that in 1871, Widow de St. Romes instituted 
suit against the defendant and C. A. Cohen’s transferees, 
which was decided adversely to her; hence this decision is 
pleaded as res judicata. 

10. That the nresent plaintiff brought suit in 1876 for divi- 
dends, and the Supreme Court dismissed her case for want of 
proper parties, which dicision is also pleaded as res judicata. 

11. Want of proper parties is also urged. 

12. That the company has 5000 shares out, and can issue 
no more certificates. RK. 9 to 13. 

The plaintiff excepted to defendant’s answer on the 
grounds: 

1. That it has noright to avail itself of its own wrong so 
as to defeat her claim ; that if the defendant properly trans- 
ferred her stock, her case is at an end; that as regards all 
other defenses set up, if they do exist, they could have 
sprung in existence only by reason of the illegal transfer 
which this defendant company made; and it cannot avail it- 
self, either in equity or law, of its unlawful acts as a bar to 
plaintiff’s claim. 
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2. That no privity exists between the present holders and 
plaintiff. That if neither she nor her assignors have ever trans- 
ferred their stock, they are still the owners thereof, and the 
other holders, whom defendant avers should be made parties, 
hold other shares issued by said company, and not hers. 

Plaintiff thereupon prayed that all defenses except the one 
alleging the lawful transfer of the 66 shares be expunged 
from the answer. 

The exceptions were overruled. 

No comment is necessary to show how legal and just the 
exceptions are. 

The defendant then filed an amended answer re-iterating the 
plea of res judicata based on the first decision of the Supreme 
Court. 

[t averred that H. Gally was now the present owner of the 
66 shares of stock. | 

That plaintiffcan only sue at law for the negligent or fraud- 
ulent transfer of her stock- 

That the prescription of one year bars plaintifi’s claim.* 

That the stock was sold with plaintifi’s full authority. R. 
00 to dl. 

Thereupon complainant filed a supplemental’ bill reserving 
her exceptions and making H. Gally a party. 

H. Gally appeared and claimed that he held his stock as a 
purchaser in good faith for a valuable consideration, and that 
he does not hold plaintiff's shares. KR. 35 to 37. 

The Levee Steam Cotton Press Company now for the first 
time seems to have appreciated the actual condition of affairs. 
They filed an amended answer in which they aver that their 
previous statement that H. Gally was the present owner of 
stock, is ‘‘in part erroneous.” They then explained, what 
plaintiff knew from the beginning, that A. & M. Heine had 
owned a great many shares, and had sold them in small lots, 
and the then purchasers again made transfers, ‘“ UNTIL BY 
THE EFFECT OF ALL THESE SALES AND TRANSFERS, all the 
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Shares ever owned by said A. & M. Heine have become 
mingled with and included in the 5000 shares of the capital 
stock of this Company, all owned by the present sharehold- 
ers.”’ Kh. 38. 

So that the cause has come to this that plaintiff is claiming 
from the defendant a new certificate for her share of stock, and 
the Levee Steam Cotton Press Co. finds that it cannot trace 
what became of her stock, or who are the owners of it, and 
because it cannot trace the stock plaintiff must bear the loss. 

And such has been the status of this cause since 1856. And 
Simply because of the bad faith of the defendant Company in 
suppressing the true state of affairs, it has succeeded for years 
in defeating plaintiff of her just claims. 

It seems that this judicial admission of the Levee Steam 
Cotton Press Company has divested this cause of all the com- 
plications with which the Louisiana Supreme Court had 
clouded it, and has presented their decisions in the most horrid 
light of unfounded, technical injustice. 

How the Levee Steam Cotton Press Company can now in- 
sist on these decisions as being res judicata, is more than an 
honest, judicial mind can understand? 

More will be shown anon. 

The dismissal of a suit for want of proper parties has never 
operated as res judicata, and by the nature of things cannot be 
considered as deciding the rights of litigants. 

Complainant admits that H. Gally does not own her shares ; 
in fact, no one but herself owns them, for she has never parted 
with its ownership ; therefore, H. Gally will be eliminated as a 
party defendant, and the cause shall proceed as between com- 
plainant and the Levee Steam Cotton Press Co. 

Before examining the merits of the answers, we insist that 
the defendant should be limited to the one defense, 7. ¢., tliat 
jt properly transferred plaintiff’s stock by the authorization of 
her duly constituted agent, Pierre Deverges. 

It is clear that if this particular ground of defense be true, 
plaintifi’s case is at an end. 
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Why then allow defendants to plead contradictory defens es? 
it is only in the event that plaintiff did not authorize the trans- 
fer that the other defenses are of any avail, Then the eom- 
pany committed a wrong, and should not be allowed to shield 
itself by reason of its wrong. If a defendant pleads payment, 
he will not be allowed to contest the debt. 

The plea that defendant has transferred plaintifi’s stock, on 
complainant’s order, is in the nature of a plea of payment or 
satisfaction. 

But supposing that the defences were not contradictory, it is 
plain that they have come in existence by reason of the un- 
lawful acts of the defendants. 

Equity will not allow any one to take advantage of his own 
wrong. | 

The only question in this case is whether Pierre Deverges 
was the duly constituted agent of complainant to sell her stock ? 

The Supreme Court of Louisiana answered this question in 
the negative, when the evidence was far from being as over 
helming in favor of comp!ainant as it is in this cause. 20 A, 
381. The evidence on which that case was decided is found 
at pp. 86 to 88 of the transcript. 

In that cause, the Supreme Court took in consideration the 
fact that the fire had consumed the books of the company. 
That a fire did occur we admit, but that the book affecting the 
precise issue of transfer was destroyed, we deny. That book 
was produced before the examiner in this cause, and to the 
shame of the defendants be it said, that on the very page on 
which Pierre Deverges, the pretended agent, without power, 
was allowed negligently by the company to falsify their record, 
was found pasted on three different transfers, three various 
powers of attorneys authorizing agents to accomplish the 
mandate of their principals. This was evidence which had 
been suppressed for many years by the company, and for the 
first time produced in the cause. If any doubt ever existed, 


there is none now, that Pierre Deverges had no power of 
agency. | 

The destruction of the cotton press books and records by 
ire was only a sham, a pretence, 

A circumstance which should have aroused the suspicion of 
the cotton press as to the validity of the transfers, was that 
on the same day three transfers of the same stock were made, 
two of them to brokers. IK. 65, 66, 67. 

We further impugn the good faith of the cotton. press com- 
pany, because in 1861, when a suit was brought against 
them, they never attempted to shield themselves from any 
claim of plaintiff, or to have the matter promptly adjusted ; 
they kept on paying dividends to the exclusion of the complain- 
ant even after her rights were recognized by the Supreme 
Court. 

How can a court of justice listen with willing ears to a de- 
fendant whose defences have heretofore been based entirely on 
falsified facts ? 

The title of plaintiff to the sixty-six shares is indisputable. 
Her mother was the owner and this is admitted. She has never 
parted with her shares except to her son Eugene de St. Romes, 
(R. 53), and when Eugene died in 1874 the complainant finally 
became the sole owner by inheritance. She was duly recognized 
as such by a solemn judgment of the Probate Court. R. 49, 50, 
ol. 

As regards the pleas of prescription of one, three and ten 
years, the Supreme Court of Louisiana disposed of this issue. 
R. 19, 20 A. 381. 

The prescription of ten years is not applicable because the 
transter was made in 1853, and the first suit was instituted in 
1861. The decision in that cause was rendered in 1868. The 
next suit by the proper plaintiff was instituted in 1876, and 
finally decided in 1882. 

This cause was brought in 1882. We admit that the ac 
count of dividends and the distribution of forty-five dollars 
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per Share as set forth in the answer, isthe correct amount to 
which the plaintiff is entitled. 

As regards the pleas of res judicata, we hardly think, in 
view of the admissions made in this record, that the defend- 
ants will insist thereon. 

The only point, therefore, decided against complainant is to 
the effect that the alleged transferees should be made parties 
to this suit. 

It is in evidence that there are no alleged transferees; that 
the whole company is the alleged transferee, 

sy what sort of logic can the defendant reason thus: I have 
illegally transferred. your stock, it is in such condition now 
that I do not know where it is and cannot recover it, therefore, 
you must bear the loss and cannot obtain a new certificate ? 

We do not claim any stock, for we have our 66 shares still ; 
all we desire is that the Company shall give us a new certifi- 
cate, in other words, a new deed for the title which they 
illegally destroyed. 

The plea of res judicata can only be based upon a decision 
rendered—a right which had been passed upon. A non-suit 
cannot torm the basis of a plea of res judicata. We have always 
understood that the dismissal of a case for want of proper 
parties amounted toa non-suit. 

The logic of the dismissal for want of proper parties is that 
no decision could have been rendered in their absence. It is, 
therefore, in the very nature of things, impossible to maintain 
the plea of res judicata in this cause. 

Of course, the defendant cannot in this cause insist on a 
want of proper parties. The Court, therefore, must pass 
through the mass of technicalities behind which the defendant 
Company seeks refuge, to divest complainant of her property, 
and decide this cause on its real merits. 

If your Honors find that Widow J.C. de St. Romes had not 
given a power of attorney to Pierre Deverges to sell her stock, 
complainant should get her relief. 
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The last objection is that this corporation cannot exceed in 
its issue of stock the 5000 shares which are all out. 

This is not true, for the two acts of the Legislature creating 
the defendant corporation fixed the capital stock at $200,000 
with the right to increase same to $1,000,000. R. 92, 93. 

Five thousand shares at $100 each only amount to $500,000. 
Complainant does not ask the defendant to increase the number 
of their outstanding shares. She has never parted with hers. 
It was the shares issued to the other parties which was an 
over-issue, if such there be. 

Supposing for one instant that the defence had proven that, 
as a matter of fact, without Mrs. de St. Romes, or her trans- 
feree’s consent, the stock had actually been transferred, what 
would the legal consequence be, as regards the Levee Steam 
Cotton Press Company ? 

Simply that, having permitted an unlawful act to be done 
and having assisted the wrong-doer in accomplishing his 
purpose, they have become responsible towards the plaintiff 
for the loss she has sustained. The prescription of ten years 
is the only one applicable, and that has never accrued. 

Can your Honors, sitting to do justice between these par- 
ties, hear the defendant urge that plaintiffs rights have been 
lost by reason of an unlawful act which they did towards 
ber ? 

‘*‘Nemo est audiendus allegans suam turpitudinem’”’ is a maxim 
which should be applied in this cause, because the Company 
assisted Pierre Devergesin accomplishing a wrong. N. Y. & 
N. H. R. R. Co. vs. Schuyler, 34 N. Y., 30; 11 Wallace, 669; 
Banks vs. Handy. 

The trustees of a joint association are the trustees of the 
stockholders, and if they suffer stock to be transferred toa 
bona fide purchaser without notice, by a person not having 
authority to make the transfer, the loss in a contest between 
such purchaser and the stockholders ought to fall on the 
latter. 
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A corporation in the issue and transfer of stock is bound to 
exercise such ordinary care and skill as affords to dealers a safe 
and reliable mode of acquiring title to its shares, and this obli- 
gation exists, not only towards shareholders, but towards the 
public generally. 

Taney, 310; 5 S. C. 379; 42 Cal. 139; 52 Pa. 232; Md. 
Court of Appeals, 1859, Chew vs. Bank of Baltimore. 

‘¢A corporation innocently permitted a transfer upon its 
books of plaintiff's stock upon a forged power of attorney, 
cancelling the certificates and issuing newones: Held, that 
it was bound to transfer an equal quantity of its stock to 
plaintiff or pay its value.’’ 7 N. Y. (3 seld.) 274, Pollock vs- 
National Bank. 

‘¢ Property in stock is not transferred from the owner by 
being placed under a forged power of attorney to the name of 
another person in the books of the corporation.’’ Oommon 
Pleas, 1824, Davis vs. Bank of England; 2 Bingham, 393; 3 
L. J. 4; 9 Moore, 747. 

The Court will not grant an interpleader in the case of a 
forged transfer. 12 C. B. 458, Dalton vs. Midland Railway 
Company. 

22 Eng. L. & Eg. 452. 

4 Allen, 277. 

This and the case of the Telegraph Company vs. Davenport 
(97 U.S. 369) are identical, with the exception that in that 
case the name of the owner of the stock had been forged, 
whereas in this, Pierre DeVerges falsely represented himself 
as agent. 

In both cases the transfer was obtained through misrepre- 
sentation and fraud. Whether the signature was genuine 
with no right to sign, or whether the signature was forged 
must be considered as one and the same thing in law, for 
neither signature can produce any legal effect. 

In its opinion, this Court said: “ Forgery can confer no 
power, nor transfer any right. The officers of the company 
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are the custodians of its stock and books, and it is their duty 
to see that all ¢ransfers of shares ore properly made, either by 
the stockholders themselves or persons having authority from 
them. If upon presentation of a certificate for transfer they 
are at all doubtful of the identity of the party offering it 
with its owner, or if not satisfied of the genuineness of a power of 
attorney produced, they can require the identity of the party in 
the one case and the genuineness of the document in the other 
to be satisfactorily established before allowing the transfer to 
be made. In either case they must act upon their own respon 
sibility. 

‘¢In many instances they may be misled without any fault 
of their own, just as the most careful person may sometimes 
be induced to purehase property from one who has no title 
and who may perhaps have acquired its possession by force 
or larceny. Neither the absence of blame on the part of the 
officers of the Company, in allowing an unauthorized transfer 
of stock, nor the good faith of the purchaser of stolen prop- 
erty will avail as an answer to the demand of the true 
owner. The great principle that no one can be deprived of 
his property without his assent, except by the process of the 
law, requires, in the cases mentioned, that the property 
wrongfully transferred or stolen, should be restored to its 
rightful owner. The maintenance of that principle is es- 
sential to the peace and safety of society, and the insecurity 
which would follow any departure from it would cause far 
greater injury than any which can fall in cases of unlawful 
appropriation of property upon those who have been misled 
and defrauded.” 

We must indeed ask the forbearance of the Court for hav- 
ing trespassed on your time by citing so many authorities in a 
case which requires none; in a case where complainant’s 
rights are so clear, and where the defense is so palpably false 
and inequitable. 

The judgment of the lower Court, which contains no reasons 
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in its support, and which dismissed complainant’s bill, should 
be reversed and judgment should be rendered in favor of 
complainant, ordering the defendant Company to deliver to 
plaintiff a new certificate of stock and to pay her all the ac- 
crued dividends, with legal interest from the 1st of April. 
1876, and her pro rata distribution of the assets of the defend- 


ant corporation. 
Respectfully submitted, 


CHS. LOUQUE, 
Of Counsel, 
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UNITED STATES SUPREME COURT. 


No. 139. 


ERMANCE DE ST. ROMES 
VEYSUS 


THE LEVEE STEAM COTTON PRESS COM- 
PANY. 


Appeal from the United States Circuit Court, 
Eastern District of Louisiana. 


Additional Brief of Appellant. 


I. 
THE CLAIM OF PLAINTIFF. 


Miss Ermance de St. Romes claims to be the 
owner of sixty-six (66) shares of the stock of the 
Levee Steam Cotton Press Company, which she ac- 
quired by inheritance from her brothers, Ernest and 
Victor de St. Romes, and with them as heirs of another 
brother, Eugene de St. Romes, to whom, with all the 
rights attached thereto he acquired from their mother, 
Mrs, Widow de St. Romes, on the 23d day of No- 
vember, 1867, said transfer being notified to said 
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Company, and of which it took judicial cognizance on 
15th June, 1868; forty-three (43) shares of which 
stock she (Mrs. Widow de St. Romes) acquired as 
per certificate of stock 30th January, 1845, and 
twenty-three (23) shares as per certificate of stock 18th 
December, 1845, issued to her by said Company, Nos. 
814 and 838. For statement see Record, p. 1. 

For certificate see Record, p. 86. 

For order of inheritance and renunciation of 
Widow de St. Romes see Record, p. 50. 

For admission of sole heirship see Record, p. 46. 

For transfer of Widow de St. Romes to Esnest 
de St. Romes, subrogation, order and notice see Rec- 
ord p. 53. 

The secretary of the defendant corporation wrote 
‘cancelled the 29th July, 1853,’ across the face of the 
certificates by mistake and in fraud of and against the 
will, wishes or authority of the Widow de Romes, and 
said corporation have ever since refused to recognize 
her, her heirs or assigns as owners of the 66 shares of 
said stock, but that neither she nor said Ernest, Eu- 
gene nor Victor de St. Romes, nor plaintiff complain- 
ant have ever acquiesced, but always persistently 
resisted said act of cancellation and denied the legality 
thereof by repeated suits and otherwise, as shown by 
the Record Aasszm. 

See Bill, Record, p. 2. 

That on 1tth January, 1861, the Widow de St. 
Romes sued the defendant Company for dividends on 
said stock, which on appeal was decided in her favor 
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by the Supreme Court of Louisiana on 13th January, 
1868, and became final 8th June, 1868, for $2376 
legal interest and costs. 

Hor statement see Bill, Record, p. 2. 

For petition and final judgment see Record, 
pp. 19 and 20; 20 La. Ann. 381. 
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That since the time up to which dividends were 
allowed in the said judgment, other dividends have 
been declared and the corporation is in process of 
liquidation and distribution of its assets among its 
stockholders, and to that end has disposed of most of 
its property. 

For statement see Record p. 3. 

The platntiff prays for relief; an accounting for 
the dividends from July, 1854; foran issue of new cer- 
tificates of stock in lieu of those cancelled. and her 
share of the assets therein, and the final distribution 
of assets, and for an injunction. Rec. p. 3. 

On hearing an injunction pendente lite was issued. 
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Recorc 
The showing of defendant in Exhibit A to 
the answer is 162 per cent. dividends.$10,692 00 
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And first distribution of assets 45 percent. 2970 OO 
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Total due besides interest.........$13,662 oo 
And her share in final disiribution. 


See Record, pp. 14 and 15. 


i a 33 _ 
Se reer co ore oir ete bere teeneny 


The balance on hand for final distribution is be- 
tween $18,000 and $19,000, about enough to cover the 


claim, and interests and costs of plaintift. 
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See testimony of Denis, the President. Rec- 


ord, p, 76. Exact amount $19,150. 
See testimony of Denis, President, Record, 
p- 79. : 


I. 


THe DEFENCE. 
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The defence admits the original ownership of the 
66 shares of stock in Mrs, de St. Romes, but avers 
she transferred them on the 29th July, 1853, to one 
©. A. Cohen, through her duly authorized agent, 


ne 


Pierre Deverges (Record, p. 9). 

That on the same day Cohen transferred the 66 
shares to Peschier & Forstall, and they to A. and M. 
Heine, who subsequently sold them to various parties. 

See amended answer, Record, p. 30. 

The defendant sets up ves adjudicaza and prescrip- 
tion of three and ten years (Record, p. 11). 

Defendant sets up a suit by Mrs. de St. Romes 
vs. The Levee Steam Cotton Press, instituted in 
186], for stock and dividends. 

Record, p. 10. 
And another suit, instituted in 1871, and that 


though she had in 1867 transferred her claim to her 
son, Eugene de 8t. Romes, yet he and his heirs are 
bound by the decision in that case, instituted 4 years 
thereafter and decided in 18709, and that the same is 
ves adjudicata, as against this plaintiff. 
Record, pp. 11 and 12. 

That the present plaintiff instituted suit vs. the 

defendant corporation on rst April, 1876, which was 
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finally decided on 13th February, 1882, which suit was 
dismissed on exception of want of proper parties (not 
of vesadjudicata), and this judgment is also set up as 
final and as ves adjudicata against the present suit. 


Record, pp. 12 and 13. 
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The answer also sets up want of proper parties; 
that the persons now holding the stock should be 
made parties. 

Record, p. 103. 

In amended answer (Record, p. 30 and 31) de- 
fendant sets up that its charter limits its shares to 
5000, and that its stock is now held by other parties 
and the corporation has no power to increase the 
number of shares by the 66 shares claimed, and gives 
a list of names, whom it pretends should be made 
parties defendant. 

Record, p. 30. 

But in an amended and supplemental answer 
(Record, pp. 37 and 38) the defendant again sets up that 
it was mistaken in the fact in which it said that A. and 
M. Heine had sold 99 share of stock to H. Gally, in 


which the 66 shares in controversy were included, but 


stock in the defendant corporation, some purchased 
prior to their purchase of the 66 shares, and some 
subsequently thereto, and that the shares of stock 
held by the said A. and M. Heine were so inter- 
mingled that it was impossible to trace the 66 
shares further, and that A. and M. Heine now held 


no stock in the corporation. 
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HI. 
STATEMENT OF PLEADINGS AND Facts, 
1. On the question of res adjudicata. 


On 11th January, 1861, Mrs. Widow de St. 
Romes filed suit against the Levee Steam Cotton 
Press Company in the Fifth District Court of New 
Orleans, in which she set up her ownership of the 
66 shares of stock and claimed the dividends thereon 
declared since the year 1848. 

Record, p. 18. 

The judgment of the lower court adverse to her, 
was reversed by the Supreme Court on 13th January, 
1868, in which the plea of prescription was overruled, 
and the question on the merits, as to the authority 
of Pierre Deverges to sell the stock was passed upon 
and also the sale by and authority in him; that the 
testimony failed to show any authority in him to re- 
ceive dividends or sell the stock. 

Record, p. 19. 

Buton application for a rehearing the Court said 
that as the alleged transferree of the stock was not 
a party to this suit, her claim to be recognized as the 
legal owner of the stock be reserved. 

Record, p. 20. 

On 23d November, 1867, Mrs. Widow de St. 
Romes transferred her claim against the Cotton 
Press Company, then pending in the Supreme Court 
of Louisiana, to Eugene de St. Romes for valuable 
considerations received, which was filed in Court on 
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oth June, 1868, and made executory and service of 
subrogation served on the defendant corporation on 
oth June, 1868. 

Record, p. 53. 

The judgment of the Supreme Court having been 
levied on by the Sheriff on 15th June, 1868, by a 
judgment creditor of Widow de St. Romes (Record, 
p. 57). Eugenede St. Romes, the subrogee thereof, filed 
his opposition, and which was finally decided -in his 
favor 3d July, 1868 (Record, pp. 58 and 59 

These judicial proceedings most conclusively ne- 
gative the allegation in defendant's answer, that it has 
no knowledge or belief that the Widow de St. Romes 
ever executed any alleged assignment of said stock to 
Eugene de St. Romes. (Record, p. 10.) 

If ves adjudicata is proved in this, it is against 
the defendant. 

The defendant sets up as a foundation for another 
plea of ves adjudicata, that on 20th June, 1871 (over 
three years subsegent to the transfer of her claim to 
Eugene de St. Romes as above, and two years atter 
notice to it of the transfer), Mrs. de St. Romes sued 
the defendant corporation, one of her attorneys being 
Mr. Miller, the attorney of the defendant in this case, 
in which she set up ownership of the stock and the 
dividends thereon, making parties to the suit the per- 
sons previously alleged to be the owners of her 66 shares 
at various times, (Record, 24 to 26) and the ar en 
of the Supreme Court thereon of February roth, 1879. 
(Record, pp. 24 ahd 27.) 


31 La. An. 234. 

And this notwithstanding she filed a disclaimer of 
ownership, and that the suit was brought in error, 
setting up the transfer by her in 1867, and of which 
the defendant then and now had full knowledge, as 
Shown above. 

The judgment was in favor of the alleged owners 
on the plea of prescription, and was rendered while 
another suit was pending between the present parties, 
Ermance de St. Romes vs. The Levee Steam Cotton 
Press, filed 1st April, 1876, being a suit for the divid- 
ends on these 66 shares of stock. 

Record, pp. 20 and 21. 

Another plea of ves adzudicata is based upona 
suit of present plaintiff vs. this defendant filed as 
above, 1st April, 1876, claiming dividends on these 
shares of stock, the same as claimed in this suit (Rec- 
ord, pp. 20 and 21), which, as stated in their answer 
(Record, p. 13) was decided by the Supreme Court of 
Louisiana aud dismissed on the “defendant's excep- 
tion of want of proper parties.” Judgment of the 
Loutsiana Supreme Court rendered 13th February, 
1882. (Rec. pp. 21 to 23.) 

34 La. Ann. 419g. 

Thereupon, on 9th December, 1882, this suit was 

brought in the Circuit Court. Rec. p. 1. 


IV. 
Want oF Proper Parties. 
The defendant sets up in its answer and 
amended answer that the stock (66 shares) held by 
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Mrs. Widow de St. Romes was by her transferred 
through her attorney in fact, Pierre Deverges, on the 
29th June, 1853, to one J. A. Cohen, and by him on 
the same day to Peschier & Forstall, and by them on 
the same day to A. and M. Heine, who subsequently 
sold their stock to H. Gally, and that he is the one to 
be made defendant in this suit. (Record, pp. 9 to 13, 
and 30 and 31.) 

But in an amended and supplemental answer 
(Record, pp. 37 and 38) H. Gally made a party‘ 
having denied that he held the shares which belonged 
to the Widow de St. Romes (Rec. p. 35), the defend- 
ant sets up the various purchases and transfers of 
stock by said A. and M. Heine, and show that it is im- 
possible to trace the 66 shares into the hands of any 
person, and allege that they “have became mingled 
with and included in the 5000 shares of the capital 
stock of this Company, all owned by the present 
shareholders of this Company.” (Record, 38). For 
which and lists of transfers and stockholders see Rec. 


pp, 39 to 42. 


Orally it was insisted in the Circuit Court that 
the case was a stale one, but the Record of the 
various suits brought as given in detail in the forego- 
ing show a persistency on the part of the plaintiff 
and her authors, which nullifies any force in such a 
defence. 

A final decision was not reached on the first 


suit till 1868, and all the other suits, including the 
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suit of Mrs. de St. Romes, filed in 1871, were dis- 
missed on exceptions of want of porper parties. The 
defence was so managed, that after the first case, the 
merits were never reached. 

The remark of Justice Poche, of the Louisiana Su- 
preme Court, that the “litigation touching these 
identical shares of stock, which has been violent, per- 
sistent and very protracted, precludes any idea of 
staleness from being seriously entertained. 

Record, p. 17. 
34 La. Ann. 419. 
V. 
AGREEMENT: Res ADJUDICATA. 


Three judgments have been rendered upon the 
subject matter of this case in the State Courts of 
Louisiana. 

The first case was that in which the Widow de 
St. Romes was decreed to be entitled to certain divid- 
ends on this stock, decided in June, 1868. 

The organ of the Supreme Court says that “a 
caretul perusal of the testimony in the Kecord [the 
identical testimony in this case], the fact of the 
destruction of the company’s papers being borne in 
mind, has failed to satishy us that Deverges was 
clothed by the plaintiff with authority either to re- 
ceive her dividends for the years in which they are 
now claimed, or to sell her stock in the Company.” 

And on rehearing it was said that as the alleged 
transferree of the stock was not a party to this suit, 
the plaintiff could not justly be recognized as the 
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owner of the stock in question; but we think a legiti- 
mate sequence to our opinion, heretofore expressed, 
is a reservation of her right to claim said stock in a 
proper proceeding.” 3 

20 La. Ann. 381. 

The ves adjudicata in the case above cited is in 
favor of the present plaintiff. 

The second case was that of Widow de St. Romes 
vs. the Levee Steam Cotton Press Company decided 
by the Louisiana Supreme Court in March, 1879, and 
simply sustained a plea of prescription as against 
Cohen, Miltenberger and others, alleged transferrees 
of the 66 sharess of stock. | 

But the plaintiff in this seconvd case was, at the 
time of the institution of the suit, 1871, not the 
owner of the claim, having transferred the same to Eu- 
gene de St. Romes in 1667, from whom the present 
plaintiff inherited, nor were Cohen and others named 
owners of the stock. The parties are, therefore, not | 
the same and the present plaintiff, was not privy to 
that suit, nor is, nor can she be bound thereby. 

The Supreme Court of Louisiana though the 
proof of thetransfer of Mrs. de St. Romes, long be- 
fore the institution of the suit was in the Record and 
brought to its attention, declined to pass upon her ab- 
solute: want of interest, ignoring that point and de- 
ciding the case on plea prescription, 

31 La. Ann. 224. 

A citation of authorities to show that this case 

does not sustain the plea of res adjudicata, would be 


imposing upon the intelligence of this Court. 
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The ¢hzrd case was that of this plaintiff vs; the 
present defendant, and was pending in Court when 
the second case as above was decided. This third 
case was between the same parties, was decided by 
the Supreme Court of Louisiana in March, 1882. 

The decision in that case was rendered wholly 
on the ground, that “said stock being claimed by third 


e 


persons, the adverse rights of such persons cannot be 


disposed of in a suit to which they are not parties, 
and that the District Jud 
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erred in overruling de- 


fendant's exception based on these grounds. This 


conclusion precluded the necessity of inquiring into 
the other numerous points raised in the pleadings.” 


Record, p. 17. 
34 La. Ann. p. 422. 

The only point decided in this ¢hzrd case ts, as to 
the making the proper parties; namely, as stated by 
the decision: ‘‘1st. Want of proper parties neces- 
sary to a final adjudication.” 

Record, p. 15. 

To ascertain whether this decision is such as to 
cause an estoppel, we must look to the pleadings and 
Record in this case. It is set up in the answer as 
constituting ves adjudicata. But is it? Were there any 
parties other than the present defendant, necessary or 
even possible, as the facts of this Record show? If 
none were possible, certain the decision cannot be +es 
adjudicata as to others or in favor of the present 
defendant. 


How does the Record stand and what does it 
show as to other parties necessary to the suit? 
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In every suit referred to in the Record the de- 
fendant has set up the ownership of the 66 shares of 
stock in question in other parties, sometimes inde- 
finitely, sometimes naming one set of persons and 
sometimes another set. 


The attorney of the present defendant, then as 
one of the attorneys of Widow de Romes, in the pe- 
tition filed 20th June, 1871; for her, names Alexander 
Graihle, G. Miltenberger and W. C. C. Claiborne as 
the then owners of the stocks, in what proportions 
then impossible to designate, and as having derived 
them through C. A. Cohen, Peschier & Forstall and 
A. and M. Piste. 

Record, p. 25. 

This the Louisiana Supreme Court say was suff- 
cient notice to the present plaintiff and conclusive, 
that she knew who the proper parties were. 

34 La, Ann. 422. 
1e defendant in suit. the third one of the cases 
in the State Court, sets up the name of the owners 
and called them in warranty, which call was stricken 
out. which the Supreme Court said should not have 
been done, and decided nothing else, 

Record, p. 22. 

34 La. Ann, 422. 

In this case the defendant in ansswer sets out the 
transfer of this stock by Deverges, agent, to C. A 
Cohen, by him to Peschier & Forstall, by them to A. 
and M. Heine, all on 29th July, 1853, and ti the latter. 
4th of May, 1882, to H. Gally, and named him as the 
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then owner of the whole 66 shares of stock, and for the 
first time appearing, all the former parties being 


lonored, 


Record, p. IT. 


The Circuit Judge then ordered the plaintiff to 
nake H. Gally a party to the suit, as he was not one 
of those named in the pleadings in the State Courts. 
The decision then rendered could not be res adjudicata 
as to him, and as the defendant Company had not in 
those suits given us the name of Gally; but the names 
of other parties, now stated under oath, not to be the 
broper parties, and thereby formerly attempting to 
mislead us and cause delay, all of which was most 
effectually accomplished. The decision in this third 
case, now set up as res adjudicaia, should not avail 
them. All this as to the ownershi 
of stock to the proper parties (namely, H. Gally) is 
reiterated in the amended answer. 
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Striket he same from the Record on oth June, 1883. 
record, pp. 37 and 44. 

In this the defendant sets up error in declaring 
the ownership of the 66 shares of stock to be in H. 
Gally, and says, but this statement of ownership in H. 
Gally is in part erroneous, or is, at least, to be qualified 
by the facts hereinafter stated.” 

record, p. 37. 

And then going on with a statement of facts and 
with tables of transfers and accounts and ownership 
of stock annexed, allege that “all the shares ac- 
quired by said purchases from said A. and M. Heine 
have been sold and transferred to various parties with 
other shares possessed by said purchasers as shown 
by said exhibit; these parties have in turn and in like 
manner sold, and these sales and transfers have been 
repeated by each successive vendor in the numerous 
sales and transfers during the long period of these 
transactions wztil by the effect of all these sales and 
transfers, all the shares ever owned by said A. and 
M. Heine (519 shares) have become mingled with and 
included in the jive thousand shares of the capital stock 
of this Company, all owned by the present shareholders 
of this Company.” 

Record, p. 38. 

This is the last declaration by the defendant of 
the present ownership of the 66 shares of stock in 
controversy, and shows what we have been attempting 
to get from the defendant since_1861, a period of 22 


years. 
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It shows that what we suspected at the beginning 
was true that the Company owzed the stock, for the 
stockholders, collectively, constitute the Company, and 
that all the time we have been making the proper 
parties; namely, the Levee Steam Cotton Press Com- 
pany. Itis, inthe light of this statement, that we 
insist that the plea of ves adjudicata does not apply— 
as resulting from the decision in 34 La. Annual Re- 
ports. 


The conclusion necessarily follows that the de- 


fendant without authority (see judgment and reasons 
in 20 La. Ann.) cancelled the certificates of our 66 
shares of stock on 29th July, 1853, and placed that 
number of shares, on the same day, to the credit of 
A. M. Heine, then and subsequently large stockholders 
in the Company, and thus watered the stock to the ex- 
tent of 66 shares, against the consequences of which 
act the Company now seeks to protect itself by de- 
priving us of our stock. 

All the confusion set up by the defendant re- 
sults from its own illegal and unauthorized acts done 
to our detriment, which this suit is intended to remedy. 

The only possible defence is that Pierre Deverges 
was authorized to sell the stock. This, in the suit 
filed in 1861, the Company utterly failed to show. It 
has, in this case, introduced no new or additional tes- 
timony on this point, but relied upon the identical tes- 
timony taken in that ease. 

But there is other corroborative testimony sus- 
taining the want of authority in the ‘‘stock transfer 
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book” introduced in this case; where, as shown in the 
tecord (pp. ), authorizations to sell were in many 
instances posted over the transfer on the book; in 
others, the transter was made on the backs of the cer- 
tificates, where the cancelled certificates have been 
preserved. But, in this case, there is no authorization 
to sell posted over the transfer, nor a transfer found 
on the back of Mrs. Widow de Romes’ certificates, 
which certificates have been preserved and are in evi- 
dence. ? 

The presumption, then, from this negative testt- 
mony is, that Deverges had no authority to Sell. 

The conclusion, it is submitted, is irresistible, that 
the plaintiff is entitled to all the rights of owner of 
sixty-six (66) shares of stock in the Levee Steam Cot- 
ton Press Company, and that as such is entitled to the 
dividends declared since 1853, admitted to be, in the 
the aggregate, one hundred and sixty-two 

dollars (¢162) per share .:...........000 $10,692 00 
And to the distribution dividend of forty- 

five dollars ($45) per share.............. 2,970 OO 


Aggregating the sum of...............$13,662 00 

With interest from judical demand, 9th Decem- 

ber, 1882, and costs, and to share in the surplus on 

any final dividend of the assets on the final liquida- 
tion of the affairs of the corporation. 
Respectfully submitted. 

J. QO. A. FELLOWS, 
Of Counsel. 
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Supreme Court of the dnited States. 
No. £39. 


EKRMANCE DE ST. ROMES 
VE SUS 


THE LEVEE STEAM COTTON PRESS COMPANY. 


brief for the Levee Steam Cotton Press .Company, De- 
jfendant and Appellee. 


W.A. MAURY, 


Solicitor for Defendants 
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Supreme Qourt of the Anited States. 


No. [ 30. 


ERMANCE DE ST. ROMES 
VE rst us 


THE LEVEE STEAM COTTON PRESS COMPANY. 


Pee a ee . ii oi f Pree Ps i Jana eee aided - 
brief for the Levee Steam Cotton Press Company, De- 


fendant and Appellee. 


STATEMENT OF PLEADINGS AND FACTS. 

The complainant and appellant, Ermance de St. Romes, 
on the goth ot February, 1883, filed her bill in equity in 
this suit against the Levee Steam Cotton Press Company, 
the defendant and appellee, asserting title to sixty-six 
shares of the capital stock of the defendant Company, a 
corporation established by law, and asserting title also to 
the dividends accrued upon the stock since the year 1853. 
The Complainant avers she acquired the stock by inherit- 
ance from her brothers Ernest and Victor de St. Romes, 
and with them, as heirs of Eugene de St. Romes, to whom 
the Complainant alleges her mother, the Widow de St. 
Romes, had transferred the sixty-six shares. It is alleged 
in the bill that neither the Complainant, or those from 
whom she acquired, ever transferred the shares; _ that the 
Company, ‘‘by mistake and in fraud of the rights of 
Widow de St. Romes,’’ on the 29th of July, 1853, can- 
called her certificates of stock, and ever since has refused 
to recognize her, or her heirs and assigns as owners. The 
bill charges that in a suit brought by Widow de St. Romes 
in 1861, the Supreme Court of the State awarded to her 
the dividends down to 1853, and adjudged the Company 
had no right to cancel the certificates. ‘The bill avers that 
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dividends have been made by the Company since 1853, 


which should be accounted for, but the Company refuses 
to pdy. It is averred that the Company is about winding 
up its business, dividing its assets, refusing to recognize 
the Complainant in the distribution. The bill prays for an 
injunction to restrain this distribution, to the prejudice of 
Complainant; that the Company be decreed to issue to her 
a ** new and original ’’ certificate for the sixty-six shares, 
and to account for the dividends and for her distributive 
share of the assets of the Company. Bill, Rec., pp. I 


The answers of the defendant, the Levee Steam Cotton 
Press, deny that Complainant has any title to the shares 
sued for, and aver that the shares claimed by her under 
the alleged transfer of Widow de St. Romes, in 1867, 
were, in fact, previously, on the 29th of July, 1853, sold 
and transferred by Widow de St. Romes, acting through 
her duly authorized agent, Pierre Deverges, to Charles A. 
Cohen; that the certificates for the shares of Widow de 
St. Romes were then, on the 29th of July, 1853, surren- 
dered: by her agent, Deverges, to the Company, to be can- 
celled, were cancelled, and new certificates issued to the 
purchasers; that numerous transfers have been made by 
Cohen and those claiming under him; that ever since 1853 
Cohen and the transferees have been in possession of the 
stock as the lawful owners thereof, receiving the dividends 
thereon. ‘The answers suggest the detfectiveness of the 
bill in not making parties those who bought and hold the 
shares under Deverges’ sale, averred H. Gally to be the 
then owner, but it turned out that there had been nume- 
rous transfers of the stock since 1853, and such mingling 
of the shares with others possessed by those who made the 
transfers, that it was extremely difficult, if not impossible, 
to determine who was then in 1883 the holder of the sixty- 
six shares. (Test. Seavey, pp. 67, 69, 70.) The answer 
pleads also the defences of res judicata based on judgments 
of the Supreme Court against Widow de St. Romes and 


against the Complainant, and there is pleaded also the pre- 
scription of three years and of ten-years established by the 
articles 3506 and 3544 of the Civil Code, the first pres¢rip- 
tion giving title to movables after three years’ possession 
in good faith, and the last bars all personal actions after 
the lapse of ten years. See answer and supp., Rec., pp. 
Ox 904.32: 

The Complainant filed a supplemental bill making H. 
Gally a party, as holder of the shares, and he also answer- 
ed. but, as stated, the difficulty developed itself of de- 
termining who was the holder of the _ sixty-six shares, 
blended as they had become in the transfers of thirty 
years, with the mass of the five thousand shares represent- 
ing the capital all extant in the hands of holders. Kec. 
PP- 32s 35: 

The suit was heard on bill, answers and testimony. ‘The 
decree was against the Complainant, dismissing her bill. 


From that decree she appealed. Rec., pp. 96, 97. 


Widow de St. Romes, under whom the Complainant as- 
serts title, was the owner of the sixty-six shares of stock 
of the defendant company involved in this controversy. 
The Complainant alleges title to their shares under a paper 
executed by Widow de St. Romes in 1867, purporting to 
transfer the shares to her son Eugene, who died, leaving 
brothers and his sister, the Complainant ; the brothers died 
and the Complainant sues for the shares as heir of her 
brothers. See transfer of 1867, and proceedings in the 
Successions of Complainant’s brothers. Rec., pp. 49, 50, 
51, 53- But long before 1867 the date of this transfer un- 
der which the Complainant asserts title, that is to say, on 
the 29th of July, 1853, these sixty-six shares, then belong- 
ing to Widow de St. Romes, were sold to Charles A. 
Cohen, who also sold, and there have been numerous sub- 
sequent sales of the stock in the last thirty years by those 
claiming under Deverges’ sale. This sale of the sixty-six 
shares was made by Pierre Deverges, who signed the 
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transfer on the books of the company as agent of Widow de 
St. Romes. He surrendered her certificates to make the 
sale, they were cancelled, new certificates delivered to the 
purchaser, and ever since 1853 the purchaser and those 
claiming under him have been in possession as owners of 
the shares, receiving the dividends on them. See testi- 
mony of Seavey, Rec., pp. 66 to 70; transfer of Deverges, 
agent of Widow de St. Romes, to C. A. Cohen, p. 65. 
See the cancelled certificates and the transfer attested by 
the secretary of the company, since deceased, p. 86; ad- 
mission, pp. QI, 92. 

But in 1861, nearly a quarter of a century after Dever- 
ges had, without dissent on her part, commenced to collect 
the stock dividends paid to him down to 1853 (R., p. 85), 
and eight years after he sold her stock, it occurred to the 
Widow de St. Remes to dispute his authority, claim the 
repayment of all the dividends, and put forward the pre- 
tension that she still owned the stock. Accordingly, on 
the 11th January, 1861, she instituted her suit in the Fifth 
District Court for the Parish of Orleans, for the stock and 
dividends. Rec., p. 18. About the same time she pro- 
jected a similar suit against another corporation, the 
Orleans Insurance Company, in which she owned stock, 
but that company was so fortunate as to be able to produce 

the power itself, under which Deverges collected the divi- 
dends; and thus defeated her suit to compel a second pay- 
ment of the dividends already paid to her agent. “Tuyes’ 
test. Rec., pp. 63, 87. Power, p. 88. 


The disavowal first by Widow de St. Romes in 1861, 
and again by the Complainant in this suit, of the authority 
of Devergesin the year 1853, to sell the stock for which 
this suit is brought, compels this Company, in support of 
that authority, to resort to presumptive proof of his agency 
exercised more than thirty years ago, not questioned when 
it was exercised or for years afterwards. 


t 
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The evidence of Deverges’ agency to sell the stock of 
Widow de St. Romes in 1853, administered by the Com- 
pany to repel the Complainant’s demand for the stock and 
dividends accrued since that year, it will be found extends 
also to his agency to collect the dividends prior to 1853, 
although these dividends prior to 1853 were recovered by 
Widow de St. Romes in the suit brought by her in 1861, 
and hence are not in controversy in this suit; but on the 
issue in this case of his agency to sell the stock, it has 
been deemed pertinent along with the testimony of his 
power to sell the stock, to produce also the testimony of his 
agency to collect the dividends, paid to him down to his 


sale in 1853. 


The first suit (R. p. 18), to which allusion has already 
been made, brought by Widow de St. Romes against the 
Company in 1861, was not tried till 1865. See the con- 
tinuances of the case to 1865. Rec., p. 56; judgment, p. 
94; Rec., pp. 56, 18. It was tried under great disadvan- 
tages to the defendant. Death had deprived the Company 
of the testimony of F. J. Forstall, their secretary, qualified 
by his duties to know of the paynient of the dividends and 
of the vouchers for their payment, and whosé initials 
attested the transfer by Deverges, as well as the cancella- 
tion of the certificates held by him. See testimony of 
Chaery, p. 85; see initials on cancelled certificates and on 
transfer. Rec., pp. 65, 86. Deverges, whose authority 
she impugned,'was also dead, having died but a few months 
before the trial. Admission, Rec., p. 55. In the disorder 
incident to the occupation of the city in 1862 by the mili- 
tary forces of the United States, the records of the’ Com- 
pany had been seized and for the most part destroyed. 
Testimony of Chaery, p. 85. 


Yet still, the Company has’ established by indubitable 
evidence that the relation between the Widow St. Romes 
and Pierre Deverges was that of principal and agent; that 


6 


he acted as her agent, attended to her business and was 
generally recognized as-such in this community. Testi- 
mony of Tuyes, Rec., pp. 63, 87. He had accounts with 
her as an agent down to1859. ‘Testimony of Laresche, p. 
88. Allusion has already been made to the fact in proof 
that during the same period of his acts in respect to her 
stock and dividends in the Company sued here, he unques- 
tionably had the power to collect her dividends from the 
Orleans Insurance Company, emphasized by the fact, that 
she denied it and persisted in that denial until the Com- 
pany confronted her with the power. See testimony of 
Tuyes, Rec., p. 63, Power, p. 88. 

Then too, this company has been able to produce the 
order under which Deverges collected the first dividend 
on her stock not sued for, thatof 1845. Again, it is estab- 
lished that of the dividends collected by Deverges, two of 
them, were paid in checks on the Bank of Louisiana, drawn 
to her order; that these checks were paid to Deverges on 
his endorsement as her agent, and, besides, there is the 
testimony of the bank’s teller that her power to Deverges 
was filed with the bank. See testimony of Chaery, p. 85; 
testimony Willoz, p. 87. It is proved also, that from 1848 
to 1861, a period of thirteen years, this Company declared 
its dividends from time to time, and all the dividends thus 
declared were paid first to Deverges and afterwards to the 
purchasers of the stock. See test. Chaery, p. 85. See list 
of dividends, p. 14. In all this entire period andd own to her 
death in 1881, it is shown that theWidow de St. Romes was 
a resident of this city, and it is to be presumed was not 
wholly inattentive to current business events concerning her 
interest. R.p. 46. It is impressive, however, that in this 
long space of time from 1848 down to 1861,with dividends 
on her stock declared from year to year, and regularly paid 
first to Deverges down to 1853, and afterwards to the pur- 
chasers to whom he had sold, no call was ever made by her 
on this Company in respect to her dividends, nor did any 
murmur of complaint ever come from her against the sale 
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of the stock made by Deverges in 1853. See testimony of 
Chaery, p. 85. Finally, it is the incontestable fact that 
Deverges was in possession of her certificates of stock 
when he made the sale in 1853, and no explanation has 
ever come from her or from any one why he should have 
had possession of the certificates, unless to make the sale 
he effected. 

There have been no less than three suits in the State 
Courts, brought against the Company in respect to this stock 
—two brought by Widow de St. Romes, and one by Com- 
plainant herself. In first suit brought in 1861 by Widow de 
St. Romes for the stock and dividends, she recovered judg- 
ment for the dividends down to 1853. As to the stock the 
Court held she could not maintain the suit without making 
parties the purchasers under the sale of 1853, and her right 
to bring such a suit was reserved. The decree of the 
Supreme Court of Louisiana rendered on the 13th of Jan- 
uary, 1868, that she could not sue for the stock sold by 
Deverges in 1853, without making parties the purchasers, 
is pleaded as res judicata in bar of the Complainant’s bill, 
directed as it is again, against the Company alone. 


On the 30th June, 1877, Widow de St. Romes brought 
another suit in the Sixth District Court for the parish of 
Orleans in which she again claimed the dividends and sued 
also for the dividends accrued since 1853. In that suit al- 
leging that A. Grailhe, G. Miltenberger, and W.C. C. 
Claiborne were transferees of the sixty-six shares, she made 
them parties, thus conforming to the decision in her first 
suit. While this suit was pending on appeal to the Su- 
preme Court, doubtless, anticipating an unfavorable 
decision, she made an attempt to discontinue’ the 
appeal and withdraw the case from the Court. 
The suggestion she made in that connection was, 
that she had found from the documents produced by de- 
fendants, that before the institution of the suit she had as- 
signed the shares of stock to her son, and that her suit was 
brought in error. The Supreme Court refused to permit her 
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to withdraw the appeal, and proceeded to decide the case. 
The decision was again against her maintaining the pres- 
cription of three years pleaded by the defendants and that 
decision of the Supreme Court of the State rendered 1oth 
February, 1879, the defendant also pleads as res judicata 
in bar of the complainant’s bill. Rec., pp. 24, 26, 12. 

But this discomfiture only led to another suit in the Supe- 
rior [istrict Court for the parish of Orleans, brought by 
the present Complainnant on the 1st of April, 1876, in 
which she sued for dividends since 1853, making the Com- 
pany the only defendant. The Company drawn thus into 
this fresh contestation again appeared and defended, and 
the suit was decided against her by the Supreme Court; 
the Court again holding that the suit could not be main- 
tained without making parties the purchasers of the stock. 
(Rec. pp. 20, 15.) This judgment is also pleaded in the 
case as res judtcata in bar of the Complainant’s Bill. 


It is after all these decisions that the complainant seeks 
by her bill in this case, to revive the controversy. 


ARGUMENT. 

The question of Deverges’ agency to sell the stock in 
controversy is not concluded, as the Complainant’s bill 
undertakes to affirm, by the decree of the Supreme Court 
rendered in 1861. ‘That decree was in favor of Widow de 
St. Romes for the dividends collected by Deverges down 
to 1861, and on the rehearing, the decree was amended so 
as to reserve her the right to sue for the stock sold in 4853. 
Thus, all that the Court determined was the right to divi- 
dends down to 1861, and that the suit for the stock could 
not be maintained against the company alone. True, the 
Supreme Court expressed itself not satisfied that Deverges 
had authority to collect the dividends, hence the Court 
gave judgment forthem. See Kec., pp. 19, 20. The res 
judicata in the case, however must be sought alone, in the 
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decree, and it is manifest that under the decree of 1861, 
the issue of Deverges’ agency to sell her stock in 1853, is 
not adjudicated. It is believed the testimony produced in 
this case on this point, will abundantly satisfy this Court 
that Deverges did have the authority to sell the stock, and 
if that issue is maintained, it disposes of this suit, brought 
as it is for the stock and dividends accrued since Dever- 
ges’ sale in 1853. ‘To this branch of the case attention 
will be first directed. 

The power under which an agent has acted, is often ow- 
ing to the casualties of life, lost, mislaid or destroyed, par- 
ticularly when no question of authority was made when the 
acts were performed, or for years after. A paper that has 
thus served its office, especially with the lapse of time, is 
apt to be dismissed as not worthy of special care. Bu; 
when an agency is sought to be disavowed years after 
the acts of the agent, to the prejudice of those who have 
dealt with him, it is fortunate that the acts and conduct of 
the parties afford in most cases proofs of the agency, as 
cogent as the power itself. The proof exhibited that the 
Widow de St. Romes did not attend personally to her busi- 
ness, but availed of an agent; that Pierre Deverges was an 
agent for her; that she had accounts with him as such dur- 
ing the period embracing the transactions involved in this 
controversy; that the checks drawn to her order were paid 
by the Bank on Deverges’ endorsement, and as the teller 
testifies, under her power; that Deverges drew dividends for 
her from another Company under her power; that denying 
that power it was produced against her, thus defeating her 
suit to compel a second payment of the dividends; all this 
testimony carries a- significance of Deverges’ agency, which 
the mind cannot well resist. Her attempt in this case to 
impugn the authority of Deverges, is surely not commended 
by her denial of his authority in the other case, when it in- 
contestibly existed. On the contrary, her attempt to repu- 
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diate his agency in the case of the Orleans Insurance Com- 
pany, weakens her denial of his authority in this case, and 
adds to the probative force of all the facts developed in the 
testimony, to show that Deverges was her agent to sell her 
stock in this Company and collect dividends. At least, it 
certainly devolved on the Widow de St. Romes and on her 
heirs to negative by positive testimony, that although an 
agent attending to her business, as the witnesses testify, 
and in instances in which his authority cannot be disputed, 
yet that he was not her agent in the particular transactions 
involved in this controversy. No such testimony has been 
produced, but instead suit after suit has been instituted 
against the Company for the stock and dividends. Can it 
be conceived that she would make him her agent with the 
power to transact business; clothe him with authority to 
endorse and receive payment of checks; collect dividends 
from the Orleans Insurance Company, and yet, that she 
withheld the power it is proved he exercised with refer- 
ence to the stock and dividends in this Company? On the 
other hand, is it not a fair inference as he was unquestion- 
ably her agent to do the other acts she cannot question, 
he had also power to do those acts involved in this contro- 
versy, now drawn in question, but never disputed when 
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they were done or for years after: 


The dividends collected by Deverges prior to 1855, as 
already stated, are not in controversy here; but as Widow 
de St. Romes denied his authority to collect those divid- 
ends, as she also denied his authority to sell her stock, the 
proof that he was her agent to collect dividends is not with- 
out weight to show that he had authority to sell her stock 
in the year 1853. It is in proof she gave Deverges the 
power to collect the dividends of 1845. (Rec., p. 88.) 
Why should she give him authority to collect the earlier 
dividends and not the other dividends? Again, two 
of the dividends were paid in checks: drawn to 
her order on the Bank of Louisiana and were paid by 
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the Bank on the endorsement of Deverges. These checks 
were in due course returned tothe Company as paid, when 
the bank-book of the Company was balanced. (Testimo- 
ny Chaery, Rec., p. 86; Seavey, p. 72.) It is the pre- 
sumpticon the Bank was furnished with her power to De- 
verges, for otherwise assuredly the checks would not have 
been paid on his endorsement. ‘There is more than the 
presumption. Mr. Willoz, the Bank’s teller, testifies the 
power was filed with the Bank, though in the lapse of 
years when the witness testified, the power could not be 
found. His testimony harmonizes with the presumption, 
and is conclusive that Deverges had power to endorse the 
checks. The power to endorse and receive payment of 
checks drawn for dividends is equivalent to the power 
itself to receive dividends. Still further, if Deverges was 
not her agent in respect to her stock and dividends in this 
Company, how comes it that from 1848 to 1861, being at 
all times a resident of this city, she made no call on this 
‘Company for the dividends or stock? Unless he was her 
agent, is it conceivable she would have waited from 1848 
to 1861, claiming no dividends paid in all that long period 
first to Deverges down to 1853, and then to the. purchasers 
under his sale of that year? Is it to be supposed that she 
was ignorant all this time that dividends were being de- 
clared and paid by this Company from year to year? Un- 
less Deverges was her agent to sell the stock, is it to be 
supposed that she would have remained silent till 1861, 
eight years after the stock was sold by Deverges? On the 
contrary, does not her conduct avouch that agency which 
Deverges claimed and unquestionably exercised? Is it not 
the irresistible inference from her own conduct, that De- 
verges, being her agent to collect dividends as well as to 
sell her stock in this Company, the prompting to dispute 
his authority and take the chances that her power could 
not be produced or equivalent proof supplied, did not come 
to her until 1861, about the time she undertook the similar 
but unfortunate enterprise against the Orleans Company. 
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There is besides the mute but none the less impressive 
testimony of the initials of F. J. Forstall, attached to the 
cancelled certificates of the stock of Widow de St. Romes, 
and on the transfer to the purchaser, C. A. Cohen. Rec., 
pp. 86, 66. Mr. Forstall was the secretary of the Com— 
pany. His initials import that the authority was produced 
to him, under which the stock was sold by Deverges, the 
certificates cancelled and the new certificates delivered to 
the purchaser. Either the secretary was grossly inatten- 
tive to his duties, or his attestation must be accepted as 
affirming the regularity of the transaction. The lapse of 
time, without question of the sale and cancellation, with 
all the circumstances of the case, strengthen and confirm 
the attesting marks affixed at the time by the officer of the 
Company. 

All this testimony is of that species necessarily relied 
upon in a case like this, in which an authority to sell stock 
asserted and exercised without dissent in 1853, was never 
drawn in question until eight years had rolled away; a 
case in which when that issue egegugekeest was tried, the loss 
of the papers of the Company had intervened, and death 
had deprived the Company of those witnesses, who, if 
living, would naturally have been ‘called to maintain the 
agency of Deverges. All these circumstances are to be 
weighed in determining the effect of the testimony on this 
point and contribute to its persuasive force. But 
there is still another fact of controlling significance. 
Deverges incontestably had in his possession when 
he made the sale, the certificates for the stock. 
He needed the certificates to make the sale. For what 
other purpose were they placed in his possession? There 
is no pretence of testimony that the Complainant lost her 
certificates by accident, and surely none that she was de- 
prived of them by theft. She lived more than thirty years 
after Deverges collected her first dividend, and nearly 
thirty years after 1853, when, with her certificates in his 
hands he delivered them up to make the sale of ‘the stock. 
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In all these years she and her heirs, have been harassing 
this company with suits in respect to this stock. Much of 
the testimony in these old suits has been used in this case, 
yet in all this time, never did the Widow de St. Romes go 
upon the stand as a witness, to explain the fact that De- 
verges had her certificates in his hands. She could 
have discredited his -possession, if, in fact, he had 
not been placed in possession of: her certificates with 
full authority to make the sale he effected. No word of 
explanation on that vital point has come from Widow de 
St. Romes, nor from anyone. This silence, with all the 
other facts and circumstances, produces absolute convic- 
tion that Deverges had authority to sell her stock, and that 
the Complainants suit which seeks to repudiate that agen- 


cy deserves no countenance. 


It remains to present the defences of res judicata based 
on the judgment of the Supreme Court of Louisiana. 

The first suit brought by Widow de St. Romes in 1861, 
in which the Court held she could not maintain the suit 
without the presence, as defendants, of the purchasers of 
the stock, was followed by her suit of 1871. In this suit 
of 1871, she accepted the condition imposed on her by 
the decree of 1861. She averred that A. Grailhe, Gus- 
tave Miltenberger, and W. C. C. Claiborne were the own- 
ers of the stock, she called them in as defendants, and 
with them she tried the issue of ownership, and that issue 
was determined against her, maintaining the title of the de- 
fendants on the prescription of three years pleaded by 
them. Widow de St. Romes thus tried her title with 
those she averred to be the owners of the stock, and it 
is submitted was bound by the decree against her. Both 
these decrees of the Supreme Court of Louisiana, ren- 
dered respectively the 13th January, 1868, and the Ioth 
February, 1876, are pleaded as res judicata in bar of the 
Complainants’ bill. Pp. 12-30. 


It is quite true, the Complainant urges she is not bound 
by this decree of 1876, because rendered after the stock 
was transferred to her in 1867. But what are the facts ? 
The suit in which the decree of 1876 was rendered was 
instituted on the 2oth of June, 1871. Rec. p. 24. The 
suit was pending in the District Court from 1871 to 1874. 
Rec. pp. 24, 89. It was not decided in the Supreme 
Court till 1876. Rec. p. 26. Is it credible that Eugene 
de St. Romes, to whom the assignment was made, did not 
know of this suit for the stock brought by his mother? Is 
it to be credited that the Complainant herself, becoming 
the heir of Eugene in 1874, did not also know of her 
motkezr’s suit? The relationship of the parties, if nothing 
more, would preclude the supposition that the Complainant 
and her brother were ignorant that the mother was suing 
for the stock. Neither has ever disavowed that suit as a 
witness onthestand. Evenin the Complainant’s bill, there 
is no allusion to this suit brought by Widow de St. Romes. 
The conclurion is inevitable that the suit in 1871, was with 
the knowledge and privity of Eugene de St. Romes and 
of the Complainant. It is to be deemed a suit by Widow 
de St. Romes, the assignor for the benefit of the assignees, 
to their knowledge and with their approval. It cannot be, 
that the assignee should be permitted to take the chances 
of a favorable judgment in a suit brought by the assignor, 
and in the event of an unfavorable judgment claim that he 
is not bound. In whose name soever the suit is brought, 
the judgment binds all for whose benefit it was instituted. 
If, therefore, Eugene de St. Romes becaminghe assignee 
of the stock in 1867, the Complainant becoming his heir in 
1874, Eugene was in law a party to the suit while he lived, 
and the Complainant, his heir, was also a party after his 
death, and is bounc by the judgment. The suit is to be 
deemed her suit, the same as if brought in her name. In 
enforcing the authority of the thing adjudged ‘‘ the law 
looks to the moral, not to the physical identity of the par- 
ties—there may be a physical difference, but at the same 
time a legal identity of the parties. If, without figuring as 


a party, one is r 
siders both as one person, and. the judgment binds both.’’ 


resented by the plaintiff, the law con- 


Johnson vs. Weld, 8th La. Annual Re., p. 129. 


therefore, Widow de St. Romes undertook to prevent a 
decision on her appeal by suggesting she had brought the 
Suit in error; **that she had found, from documents pro- 
duced by the defendant, she had transferred the stock to 
Eugene de St. Romes, her son, the Supreme Court prop- 
erly refused her application. 


Art. gor, 


mitted 


Complainant. 
Yet on the rst of April, 1876 another suit was instituted 


in the Superior Distirct Court, for the parish otf Orleans, 


Louisiana Code of Practice, 
The Court proceeded to decide, and it is sub- 
constitutes ves judicata against the 


tor dividends on the stock accrued since 1553. 


1 
rr 


against the Complainant. 
judgments was that she could not maintain her suit for the 
dividends, without making defendants the parties who held 
under the sale of 1553. 
res judicata on that of 
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in the year 1883, thirty years after Deverges sale, the 
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February, 1882, in 
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then ownership of the sixty-six shares 
the 


Iso decided by the Supreme Court of the State, on 
defendant 


The decision like the previous 


This decree is also pleaded as 


e Complainants bill. 


in this 


the min: 


could 


traced. Testimony Seavey. Rec., pp. 67, 69, 70. 


first suit of Widow de St. Romes was brought in 1861, 
twenty-two years before the present bill was filed. 
1$71 when the second suit was brought she averred the 
ownership of the shares to be in the defendants called in 
by her with whom she tried her title. The Complainant 
is precluded from any complaint against the decisions of 
the Supreme Court, in regard to necessary parties, inas- 
much as Widow de St. Romes complied with those de- 
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cisions, and tried the issue with the parties she judicially 
averred were the owners of the stock. The issue cannot 
be tried again. 


The shareholder whose shares the corporation has per- 
mitted to be illegally transferred, has an adequate remedy 
at law in damages against the corporation. All can under- 
stand that in such a case, the suit is against the corpora- 
tion alone, to redress the wrong. But here the Complain- 
ant has resorted to a bill in equity to compel the corpora- 
tion to deliver to her a certificate for the shares of stock 
she claims. True, the bill asks ‘*‘ fora new and original 
certificate for sixty-six shares of the defendant corpora- 
tion, in lieu of the certificate cancelled, without authority 
and by fraud,’’ etc. Butthis is substantially a demand 
that this [Company shall issue sixty-six shares of stock. 
The Company was chartered with a capital of two 
hundred thousand dollars, with the right to increase 
it to one million: See Rec., pp. 96, 95. The 
capital was increased by subscriptions to five 
hundred thousand dollars, represented by five hundred 
shares, all issued and all are extant in the hands of hold- 
ers. See Rec., p. 74. No stockholder, whatever his al- 
lege-&.. wrong may be, can call on the corporation to vio- 
late its charter, and issue more than the number of shares to 
which its capital has been increased by subscriptions under 
authority of law. Under this state of facts all the shares 
of this Company authorized to be issued being extant in 
the hands of holders, the Supreme Court of the State treated 
the various suits brought for these sixty-six shares as 
suits assailing the title of those who held the shares. 
The view of the Court was that the title could not be 
tried in a suit against the corporation alone. So the Su- 
preme Court held also in the case of Reid vs. The Com- 
mercial Insurance Company, 32d Annual, p. 546. These 
decisions conclude Complainant especially in view of the 


decree against Widow de St. Romes, the Complainant’s 
assignor, in the suit brought against the parties she made 
defendants, as owner of the stock. 


Under the law of Louisiana, the share of stock is a mov- 
able. Art. 474, Civil Code. The undisturbed possession 
of three years of the movable, in good faith, as owner, 
gives a title, unless the thing was stolen or lost. Civil Code, 
Article 3506. When Widow de St. Romes brought her 
first suit for these shares of stock, they had been held by 
the purchasers under Deverges’ sale for a period longer 
than three years; hence the sale of the purchasers had 
been confirmed by time. Besides the prescription of three 
years, which perfected the title of the purchaser to the 
stock, all personal actions are prescribed by ten years. 
Civil Code of Louisiana, Article 3544. ‘The purchasers 
took possession of the stock in 1853, under Deverges’ sale. 
If Deverges’ sale was not with authority of Widow de St. 
Romes, her action against the purchasers in respect to t 
stock accrued to her in 1853, and was prescribed long be- 
fore 1871, when she sued the purchasers, and these de- 
fences, founded on the prescription of three years and of 
ten years have been maintained by the Supreme Court of 
the State. Rec., p. 26. Under the law of Louisiana all 
actions for torts are barred by one year. Civil Code, Ar- 
ticles 2315, 3556. These prescriptions are all pleaded in 


bar of the bill. Kec., pp. II, 30. 


The Complainant’s case is met by the defences of pre- 


scription. It is answered by the defences of res judicata 
Besides, on the issue of fact of Deverges’ authority to sell 
the stock, it is submitted,the evidence presented to this 
Court demonstrates he had that authority; exercised it 
when he sold the stock to Charles A. Cohen in 1853, and 
hence Complainant has no title to the stock. The defences 
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are cumulative, and singly and collectively repel the Com- 
plainant’s demand. 

On the whole case the conclusion of the Circuit Court 
was against the Complainant. This Court, it is confidently 
believed, will reach the same conclusion. ‘The Complain- 
ant’s case is utterly destitute of merit, and it is submitted 
the decree of the Circuit Court should be affirmed. 


W. A. MAURY, 
Solicitor for Defendants. 
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ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &¢. 1 


] Original Bill. Filed Oct. 23d, 1882. FR. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia, the — day of 
——, 1885. In Equity 
EpWARD A. Roiiins, Complainant it 
Vs. No. 8759 
ZENAS C. Roppins, Defendant. ‘& | 
To the supreme court of the District of Columbia, holding an equity 


term for said district : 
The complainant, Edward A. Rollins, — ling, says— 
Ist. That heis a resident of Philadelphia, in the State of Penn- 
sylvania, and brings this his action in his own leh 
2d. That the defendant, Zenas-C. Robbins, isa resident of the city 
Washington, in the District of Columbia. 
3d. That on the twenty-fifth day of October, 1875, the defendant 
was, as he isadvised and believes, the owner In fee bee le of a certain 
parcel of land described as part of lots numbered 12 and 13, square 
number 456, in the city of Washington and District of Columbia, 
being forty feet wide on F street and one hundred feet deep on 
3 Seventh street northwest, and being on the southeast corner 
2 of Seventh and F streets, and he, being also the owner of 
certain leasehold estates, coupled with the right to purchase 
the fee simple thereof in and to certain other parcels of land, to wit, 
parts of lots 12, 15, 14, and 15, in said square 456; which said par- 
cels of land, so held in fee simple, and said pieces and parcels held 
under leases lay together in a compact form one hundred feet front 
on Seventh street and one hundred and twenty-nine feet three and 
one-half inches on | street and of the same depth through the 
entire length, and which were then occupied by said defendant and 
used as an entirety. The buildings upon the freehold extended over 
and were built upon the leasehold estates, and the defendant, desir- 
ing to join the said several estates and pieces and parcels of land, 
freehold and leasehold, in one piece and under a title in fee simple 
by purchasing the fee in the said leasehold estates, which he was 
not able to do at that time, and to free said property from the in- 
cumbr: ice s there On ,al nd px ar ticularly from certain mortgages thereon 
made by said defendant, and which he was also ananie to pay 
5 as the same severally fell due, to wit, one mortgage to the 
Mutual Benefit Life Insurance Company to secure the pay- 
ment of twenty-five thousand dollars and interest, and a certain 
other mortgage to Daniel Low, given to secure the payment of ten 
thousand dollars, the said Robbins did, on the 25th of October, 1873, 
execute and deliver a certain written agreement and indenture of 
lease between himself, of the first ged an d John Hitz, William F-. 
Mattingly, and Charles E. Prentiss, of the second part, a copy of 
which said instrument in writing is filed herewith and made Ex- 
hibit Rollins No. 1, which the complainant prays may be taken as 
part of this bill. 
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Exuipit Rotuins No. 1. Filed Oct. 23,1883. R. J. Meigs, Clerk. 


Exhibit Rollins No. 1. 
. (Liber 736. folio 245 ef seq.) 
Lease. Zenas C. Robbins to John Mitz et al. 


This indenture, made this 25th day of October, A. D. 1878, by and be- 
tween Zenas C. Robbins, of the first part, and John Hitz, William 
Ff. Mattingly, and Charles E. Prentiss, of the second part, all of the 
city of Washington, District of ¢ ‘olumbia. 


4 Whereas the said party of the first part is seized in fee 

simple of all that certain parcel of land in square numbered 
four hundred and fifty-six (456), in the city of Washington, D. C., 
contained within the following metes and bounds: Beginning for 
the same at the northwest corner of said square and running thence 
east along the line of “ F ” street forty (40) feet, and running south 
with this width one hundred (100) feet, it being the same that was 
conveyed to the said party of the first part by George 8. and Julianna 
Gideon, executor of Jacob Gideon, deceased, by deed d: ated July 21, 
1869, and recorded in Liber D, No. 10, folio 288 et seq., of the land 
records of the District of Columbia; 

And whereas the said party of the first part has a leasehold in- 
terest in a certain part of lot numbered fourteen (14) in said square 
particularly described in a certain indenture of lease from George 8S. 
Gideon, trustee for Catherine C. Gideon, to the said party of the first 
part, dated November 30, 1864, and duly recorded in Liber N, C. T., 
No. 52, folio 101 et seq., of said land records, with the privilege of 

purchasing said property in fee simple for the sum of eight 

5 thousand ($8,000) dollars, and has also a leasehold interest 
in a certain other ps irt of said lot numbered fourteen (14), par- 
ticularly described in a certain indenture of lease from Catharine N. 
Shanke and John Hitz and wife to the said party of the first part, 
dated May. 31, 1865, and duly recorded in Liber N, C. T., No. 57, folio 
. 56, of said land records, with the privilege of purchasing said prop- 
rty in fee simple for the sum of twelve thousand ($12,000) dollars ; 
nid has also a leasehold interest in a certain other portion of said 
lot fourteen (14) and a part of lot numbered fifteen (15) in said 
square, particularly described in a certain indenture of lease from 
George S. and Julianna Gideon, executors of Jacob Gideon, deceased, 
to the said party of the first p art, dated May 31, 1865, and duly re- 
corded in Liber N, C. T., No. 59, folio 128 et seq., of said land records, 
with the situate of purchasing said property in fee simple for the 
sum of twelve thousand ($12,000) dollars; and has also a leasehold 
interest in acertain part of lot numbered thirteen (13) in said square, 
particularly described in a certain indenture of lease from 

6 George 8. Gideon, irustee for Christiana Larner, to the said 
party of the first part, dated November 30, 1864 1 and recorded 

in Liber N, C. T., No. 52, folio 106 e¢ seq., of said land reeords, with 
the privilege of purchasing said property in feesimple for the sum of 
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ten thousand ($10,000) dollars, the whole of said property, fee simple, 
and leasehold interests, having a front on 7th street west in said 
square of one hundred (100) feet and on “I*” street north of one 
hundred and twenty-nine (129) feet three and one-half (33) inches : 
Now, therefore, this indenture witnesseth: That the said party of 
the first part, for and in consideration of the rents, covenants, and 
agreements hereinafter reserved and contained to be paid down and 
performed by the said parties of the second part and the survivor of 
them, his heirs, executors, administrators, or assigns, does hereby 
assign, transfer, and set over unto the said parties of the second part 
and the survivors and survivor of them, his executors, administrators, 
and assigns, all said leasehold interests in said several parcels of 
land and said leases, and the unexpired portion of said sev- 

7 eral terms, together with all the rights and privileges and 
subject to the obligations in said several leases contained, 

and does also hereby demise, lease, and to farm let unto the said 
parties of the second part and the survivors and survivor of them, 
his executors, administrators, and their and his assigns, all of said 
parcels of land so held in fee simple as aforesaid by the said party 
of the first part for the term of 10 years from and after the 
first day of November, A. D. 1875, and thence next ensuing, and 
fully to be complete and ended, they and he yielding and paying 
unto the said party of the first part, his heirs and assigns, the sum 
of six hundred (600) dollars per month on the first day of each and 
every month during the said term, and observing and performing 
all and singular the covenants and agreements set forth in these 
presents on their and his part to be observed and performed ; and 
thesaid parties of the second part, for themselves and each of their heirs, 
executors, and administrators, do hereby covenant with the said party 
of the first part, his heirs and assigns, in manner following, 

8 to wit: That they, the said parties of the second part and 
the survivors and the survivor of them, his heirs, executors, 

and administrators and their and his assigns, shall and will pay 
or cause to be paid said monthly rent as hereinabove stipulated, 
and shall and will pay and cause to be paid the encumbrances of 
record against said proverty, or any portion thereof, the same being 
two deeds of trust of twenty-five thousand and ten thousand dollars, 
respectively, and shall and will exercise the said several privileges 
of purchasing in fee simple granted in said leases by paying or 
causing to be paid said several amounts of purchase-money as pro- 
vided in said leases, and shall and will pay or cause to be paid all 
taxes and assessments hereafter levied or imposed upon said property 
or any portion thereof; and the said party of the first part, for 
himself, his heirs, executors, administrators, and assigns, does hereby 
covenant with the said parties of the second part and the survivors 
and survivor of them, his heirs, executors, administrators and their 
and his assigns, that he, the said party of the first part, his heirs 

9 or assigns, shall and will, at any time within said term of ten 
years, convey unto the said parties of the second part and 

the survivors and survivor of them and his heirs and their or his 
assigns, in fee simple, said parcels of land so held in fee simple as 


: ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &C., AND 


aforesaid by. the said party of the first part, free and discharged 
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or his heirs, executors, administrators, or assigns, of the sum of 
ninety-three thousand dollars; and, further, that he, the said party 
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of the first part, has fulland iawtiul right to execute these presents, and 
that he, his heirs. executors, admiunistrat Ts and asslons, will at any 
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learned in the law may advise, devise, or require: and it is hereby 


1] = } ; ; fe ‘ ive ‘ 

ij ItuUALLY Li? i ¢ derstood a1 } 4 ry t ) ; ) Lween the Pareles 

ae ' Se AY Eanes ’ ° riyy a ' = , wat ' fo raf ‘ >t » +] ‘fy 
tj ereto as follows. V1zZ: ine said Dartly OL Lone Pst deta Lnose 


« . , } ; | aa = a7 " _y i] ‘ ‘ ‘ . 
LMNs ser or through bim shall pay ail taxes and assess- 
- a 


ments aYalvst o upon said property) I port 1 thereot up to No- 
; { 7 <> ik ae j t + 

vember Ist, 1873 including the pro rata of taxes to this date for the 

"Aa we Is, : Taam 7) » 7 anna thal . navar eancea ft } aid 

year enaing wane ou, Si t and shall aiso pay or cause to be Palt 


: _ ; _ ] : P q ] wes . ,£ . Baeak. ¥ ’ 5 ’ {- ¥ .? J *¢ 
interest on sald 1ncumbrances amounting to thirty-five thousand 
7 17 —" ar . m AT . + ’ ee <> vy i ‘ ] ’ ‘ a he ’ €y cts) 
qaotiars up to sald ls st day of ales emobder, And aiso all rents 1n lease- 
| tan i ae } lot and chal] al aw ar nang, 
hold interests to said November iSt, ANd Snail aiso pay or Cause to De 
— Y . 4 — ; . i, Be > i | . 7 x » t? | . 3 4 ; 5 
pala any and all other incumbrances that may be Upon or agalnst 
. } : rt _ . - » wae | » ; ; a oe a ; .< > | J . 
sald property or any part Lnereol phouid the sala parties ol the 
Be Peery. nse claiming under or through th pelled 
second part or those Cialming unaer or througn tnem pve compel let 
I s = ' 
. * , + ‘¥" : ‘ ,° ‘s | > <7 7% I. » by Baa ) 2 | "Ss . ‘ . +> ‘ 
tO pay any sum or sums of money which under these presents 
. : " > : ] ie . 4] > i haat eT <Y r : La Iroc > + . 
ought or should be paid by Lue Salad party OF the hirst part ol those 
Cialininese undael him, then the Same, With tiverest at tne rate of e olit 
per cent. per annum from the qgaate or dates of payment, shall 


3° ‘ - {° a Les ° . 
lien upon said property. Should any one of the buildings on said 
’ 1. 24 - ; . ss , oe Lf . . ven » 
parcels ol land or a material portion thereol fall, either irom 
1] Its present condition or 1n attempting PepalyTs upon the same, 


then, at the option of the said parties of the second part or 
those claiming under or through them, this indenture shall be held 
null and void,and any monies expended shall be a lien upon said 
property re nd be refunded by the sald party of the first part and 
those claiming under or through him, with interest as aforesaid. 
Should the said parties of the secon part or those claiming under 
or through them fail to exercise said privileges of purchasing the 
said fee-simple interest in it property so held by said Robbins 
within said term of ten years from November Ist, 1873, then the 
said party of the first part, his heirs or assigns, shall be entitled to 
a conveyance of all of said property by refunding within one year 
from the expiration of said term of teu years all sums of money 
paid by the said parties of the second part or those claiming under 
them, with interest at the rate of eight per centum per annum 
in the purchase of the fee simple of any portion of said prop- 

erty and in relieving the same of incumbrances created 
12 by the said 2seriga of the first part. The said parties 

of the second part and those claiming under or through them 
shall have the right and privilege of tearing down, altering, or re- 


4 


pairing any and all of the building vs on said premises, and of re- 


> 
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building or repairing, as they may deem proper. Should the 


German-American Savings Bank of the City of W: ashi neton increase 


its capital stock for the purpose of purch isIng said p roperty, the 

the said party of the first part is to have the privilege of subscribing 

for the same to the amount of twenty thousand dollars. upon the 
I 


same terms as other subscribers. 
[In testimony whereof the said part ies of the first and 
have hereunto set their hands and affixed their seals on the day 
and year first hereinbefore written. 
(Signed) hh. 


7 } 


Acknowle dged (Jet. 25th, S/o, hbefore— 


5B. LEWIS BLACKFORD, 


13 Ath. That the said defendant, as the complainant is advised 

and believes, by the said instrument in writing did, in con- 

sideration of the ameter hereinbefore stated and of the 

nants, and agvgreemen the Tc 11) reserved and con ti 

formed, done, and paid ith beet parties of the second part and the 
t | 


4 
elr heirs, exeeutors, administrators, and assigns, 


— 
= 
~- 
— 
~ 
o_ 
— 
an 


‘ ‘ : 
q } ; r 4 r\a> say? 
tained Lt) Jt pHere- 


survivor of them, 
transferred and set over ane n the said parties of the second Part, 
their survivors, executors, administrators, and assigns, all of his 
right, title, and interest in the several parcels of leased property, 
subject to all the 


together with all the rights and privileges and 
obligations in the le: ases contal ined, and did also demise and lease to 
the parties of the second part shatiele: their SUI'VI\ Ors, executors, ad- 


ministrators, and assigns, all of the said parcel of property so held 

by the said Robbins in fee simple, as is more particularly | 

in the said instrument in wri iting, and did thereupon pu 

parties of the second part in actual possession of : ‘the 
erty, leasehold, and fee simple. 


enon 
a 
tye 


14 5th. That, as he is advised and believes, the said John Hitz, 

William F. Mattingly, and Charles E. Prentiss, parties of the 
second part to the said instrument, did thereby covenant with the 
said Robbins that they, their survivors, heirs, executors, admiuis- 
trators, and assigns, would pay to the defendant the sum of six hun- 


dred dollars per month for the term of ten years, which sum was to 
be in full, not only for the rent of the freehiold estate, but for the 
conveyance to them by Robbins of all of his 1 night, title, and interest 
in the said leasehold estates, and also for a right, privilege, and 
option, therein mentioned, to purchase from him, . scharged of the 
right of dower of the wife of the said Robbins, said estate in fee 
and at the price and sum of ninety Aline thousand 


< 


_—_ 


simple, for 
dollars. 
6th. That, he is advised and mOOres the said parties of the second 
part did also covenant and agree, for themselves, their successors, 
administrators, heirs, and ass igns S, “th at they would pay all the in- 


6 ZENAS C. ROBBINS YS. CLARENCE H. CLARK ET AL., &¢., AND 
cumbrances of record against ali of said property, including the 

estate In fee-simple and the leasehold estate, particularly two 
Lo mortgages, one dated September Ist, 1869, for ten thousand 


dollars and interest, given by said Robbins and wife to Daniel 
Low and recorded in Liber T and R, No. 18, folio 45, Land Records 
of the District of Columbia, and to which record the complainant 
refers and makes part hereof; and another morigage, dated July 
21st, 1869, for twent;-five thousand dollars and interest, given by 
Robbins and wife to the Mutual Benefit Life Insurance Company 
and recorded in Liber T and R 14, p. 167, Land Records of the 
District of Columbia, and to which record complainant refers as 
part hereof. 

7th. That, as he is advised and believes, the said parties of the 
second part did also covenant and agree, for themselves, their execu- 
tors, administrators, heirs, and assigns, that they would within ten 
years thereafter purchase a title in fee-simple to each and every of 
the said leasehold estates, by paying or causing to be paid the said 
several sums and amounts provided and agreed upon in the leases 
thereof as the purchase price thereof, and this agreement was in- 

sisted upon by the said defendant and entered into by the 
16 said parties of the second part in order that the said freehold 

and leasehold estates might be brought together and merged 
in one fee-simple title, without which joining of the said estates the 
value and usefulness of both would be greatly impaired. 

Sth. That, as he is advised and believes, the said defendant, Rob- 
bins, by said instrument, for himself, his heirs, administrators, ex- 
ecutors, and assigns, did covenant with the parties of the second 
part and the survivor of them, his heirs, executors, administrators, 
and assigns, that he and his heirs and assigns should and would, at 
any time within ten years from the date of the said instrument, in 
writing, convey unto the said parties of the second part and the sur- 
vivors and survivor, his and their heirs and assigns, in fee simple, 
said parcel of land, forty feet on F street and one hundred feet on 
Seventh street, discharged of all right of dower on the part of the 
wife of the said defendant, on the payment to him, the party of the 
first part, or to his heirs, administrators, executors, and assigns, of 

the full sum of ninety-three thousand dollars; that the man- 
17 ner in which the sum of ninety-three thousand dollars was de- 

cided upon as the sum to be paid was, as he is informed and 
believes, as follows: It was agreed that the said parcel of ground, 
forty feet by one hundred, with the buildings and improvements 
thereon, was worth the sum of $128,000, including the sum of 
$35,000, the mortgages thereon, and there being at that time an ac- 
cumulation of interest due upon said mortgages, the defendant was 
required to pay and discharge all interest due and payable up to 
the day of the date of the said lease, so that the parties of the second 
part and those claiming under them, first paying the sum of $35,000 
and afterwards paying to the party of the first part the further sum 
of $93,000, should receive a title to the said property in fee simple, 
released and discharged of all incumbrances whatsoever; and the 
said defendant further covenanted that he had full right to execute 
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the said lease, and that he would at any time thereafter, when re- 
quested, execute and deliver to the parties of the second part and 
their assigns any other or further assurance which they or 

18 their counsel might desire or require. 
9th. That, as he is advised and believes, the said defendant 
Robbins for himself, his heirs, executors, administrators, and assigns 
by said agreement, in order to keep the cost of the said parcel of 
land forty feet on F and one hundred feet on Seventh within the 
said sum of $128,000 to the said parties of the second part if they 
should conclude to purchase the same, further covenanted and 
agreed that he would pay and discharge all taxes and assessments 
against the said property up to the first of November, 1573, includ- 
ing the pro rata of taxes for the year ending June 30, 1874, and 
that he would pay all rents on the leasehold premises therein de- 
scribed up to the first of November, 1875, and that he would pay 
and discharge any and all other. incumbrances that might be upon 
or against the said fee-simple and leasehold property or any portion 
thereof; and that if the parties of the second part, or those claim- 
ing under them, should be compelled to pay any sum which ought 
or should be paid by the party of the first part, or those 
19 claiming under him, the amount of said payments and the 
interest thereon at the rate of eight per cent. from the date 
f payment should be a lien on said property ; and the said parties 
of the second part agreed that they would pay and discharge all 
taxes as well as all interest on said $35,000 from the said Ist of No- 
vember, 1873, until the Ist of November , 1883. so that if the said 
property in fee should come back to the said Robbins on a contin- 
gency hereinafter referred to, the cost and price of the said property 
should be to him the sum of $128,000, to wit, the $93,000 otherwise 
to be paid to him and the sum of $35,000 so paid } Dy the parties of the 
second part on said mortgages and which was to be a lien upon all 

of said property. 

10th. That, as he is advised and believes, it was further mutually 
agreed by the parties of the first and second part to the said lease, 
that should the said parties of the second part thereto, or those 
claiming under or through them, fail to exercise the privilege thus 
secured to them, to purchase the said fee-simple property from said 
Robbins within ten years from the Ist day of November, 1875, 
20 then the said Robbins, his heirs and assigns, should be enti- 
tled to a reconveyance of all of said property, both freehold 
and leasehold, at any time within one-year from the Ist of Novem- 
ber, 1883, on refunding and paying to the parties of the second part 
or those claiming under them all “sums of money paid by the said 
parties of the second part, with interest at the rate of eight per 
centum per annum from the time of such payments, in the purchase 
of the fee simple to the leasehold property and in relieving incum- 
brances created by the party of the first part on both or either the 
freehold or leasehold property, and in paying all other sums of 
money which the said party of the first part and those claiming 
under him ought to pay, with interest at eight per centum from the 
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dates of payment, which were, and it was declared they should be, 
a lien upon said property. 
1ith. That prior, as he is informed and believes, to the execution 
and delivery of the said instrument in writing of ack 5th of Oc- 
2] tober, 1873, hereinbefore mentioned, the Board of Public Works, 
i body politic and corporate under the laws of the United 
Mateecaad that had power and lawful authority to establish the 
grade and to grade, pave, cut down, and otherwise improve and man- 
ee ee en eS ee ee 
bia, had, in pursuance of such lawful authority, established a new 
grade for that portion of 7th street upon which the property herein 
_ se Reap pag gr to abuts, and had dug down and excavated 
said street in front of those premises to such an extent as to endan- 
ger the safety of the buildings thereon, and as did in fact threaten 
to totally destroy the ary de rae naga bypassing pe gaged 
dition the said Board of Public Works did, on the — day of ——, 
1875, order the said def oe t Robbins to tear down and remove 
the said buildings fronting on 7th street; a copy of which said order 
is filed herewith, marked E chih it Rollins No. 2. 


22 Kxu’s’t Rortiins No. 2. Filed Feb. 26,1854. R. J. Meigs, 
( Nerk 
hh h t R ii \ Z 
Extract from minutes of Board of Public Works District of 
Columbia, Oct. 20th, 1878, Journal B, 1873, p. 87 


* 2K “ 


L.. U. Robb Ins Was notified that 1n ae of the unsafe condition of 
lis building cor. 7th and F Sts. N. W.. the pu iblie interest required 
that it should be removed at once, ‘and this action must be sus- 
tained. } 


Extract from minutes of Oct. 22d, 1875. Journal B, 1873, p. 90. 


The board met at 12 o’clock m. eee 
present—to consider the proposition of Mr. Z. C. Robbins of the 21st 
inst. in relation to the building at an a cae al 7th and I 
streets N. W. The proposition was then read, and Mr. Robbins was 
notified in reply to his proposition in behalf of the owners of the 
building, viz., “to place the building in the hands of John Frazer, 
architect, with instructions to remove the unsafe portions thereof, 

_ by rebuilding and renovating deliver to the owners a 
23 lilding that shall be declared by him (Frazer) to be per- 

cee sound and safe,” was accepted, with t the condition that 
the building shall be subject to the supervision of and accepted by 
the 1 Inspec tor ol f buildings. 
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Supplemental minutes of B. P. W. of D. C., Oct. 18, 1873. Journal 
B, 1873, p. 173-174. 


*K *K *k *K Kk * 


A letter from Mr. Z. C. Robbins remonstrating against the carry- 
ing into effect \ le recent order of the board in regard to tearing 
down of building known as “ Federal Block” was read, and after a 
general conversation upon the subject further action was deferred 
until Monday next at 12 o’clock m., and the secretary was directed 
to submit all the papers in his possession bearing upon the subject 
at that time. 


Additional supplemental minutes of B. P. W., Oct. 18, 1873. Jour- 
nal B, 1878, p. 174. 


* + *k oa 


The board met at 12, pursuant to adjournmen , to consid 
request of Z.C. Robbins to have the order recently sie compe 
him to tear down the building located at 8S. E. cor. of 7th & F Sts. 

N. W., known as Federal Block, rescinded. 
24 — : Messrs. W illard, Magruder, Cluss, and 5! 
wetters from J. C. Harkness, 8. T. G. Morsell, J. Ty ( ‘ollins. 
1d Phos M. Plowman, were read and discussed at length, and, after 


ull I" lew of the ease, it Was ordered that the f former action of the 
ee ‘si sustained, and Mr. Cluss was instructed to serve a notice 
upon Mr. Robbins, compelling him to commence the removal of the 
building w ith n five days. 


, ? . : ae : oe ’ r ? Y> an fe >. > 
A true copy of the records of minutes of the late Board of Publi 


J ait H C. ROCK, 
Ch, de ft ¢ , Hee av Dept.. Dd. $s 


25 Whereupon said Robbins, by a communication addre 

to and delivered by <a as the Board of Public W orks, ¢ 
the 14th day of October, 1873, protested against suld order o 
Board of Public Works and _ petitioned the said body for a re 


_ ‘ ] 7“) . " ‘ . . ey ’ + af} — ‘ ,isgen , > ' Cl, } 
Lion of the same, a copy of which said communication is filed 


pet ge eed ——_ | 
he ° nme 
Po 
ee 
od 
te 


? +> 


with, marked Exhibit Rollins No. 3. 


26 ~=Exurpit Rots No. 8. Filed Oct. 23,1583. R.J. Meigs, clerk 
John Hitz, president. Anton Eberly, vice-president. 
Wim. I. Mattingly, secretary C. EE. Prentiss, cashie1 


v4 
nee 
$ 


‘ : . ' > 
(GGERMAN-AMERICAN SAVINGS BA 
W ASHINGTON, D. C., October 14, 18753. 


Hon. Henry A. Willard. vice-president Board of Public Works. 


y \ . 4 o « ] . F ] » va: 7 ¢ 4 i + - : >  y rsy « 
DrAR Sir: [ would re spectfully request that the action of yout 
honorable board in re lation to the DulldiIng KNOWN as Hederal 
**% a ; mane x . J : a, ’ . - . ae ae ‘ ne : } S42 % 
Bloek.” at the corner of 7th and F streets, N.W.. mav be reconsidered 


a | ne 


— Leo f 


) 
: 
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and rescinded. This request is based upon a report of a survey of 
the premises made during the last week in August by James’ Towles, 
Henrv Searle, Sr., James H. McGil 1, and others, easioh Fepor' was 
handed to Mt Shepherd and by him referred to Mr. Cluss on or 
about the 30th of August. As an additional reason “a sdliciting a 
revocation of the order of your Konancias board I would state that 


. Mr. George H. Plant and numerous other experienced builders have 
_ earefully examined the — ‘mentioned building and have 
27 unanimously and emphatically expressed the opinion that 


there is not the sh ghtest necessity for taking it down, as it 
can be safely and ey underpinned and put into a habitable 
condition In accordance with the wishes of its owners. 

' i} - | : ] ~ va 7, Cont t > +} "> 1 - } | , x? . : ? . 7'cT < sf 

All OF wnicn 1s a ain submitted Dy youl ob’t servant, 


(S’o’d) Z. C. ROBBINS 


No. 10280, (B. of P. W., vol 4,) 1873 


eet eee ea te tang rabsae-eheroken ta 


r., D. C., Oct. 14, 1873. 


wn 
a 
~~ 


y 


Robbins, Z. C., requests the action of the board in relation to the 
; ° 4 . ] om, 7 } x 
building known as Federal Block, cor. of 7th and ’, be reconsidered 
and rescinded ; states the reason and g1ves an add’! one, based on 
opinion of G. H. Plant and other builders, that it can be safely and 
securely underpinned, 

C. L.-B., vol.-9, °72, p. 29. 


prety mee 


; 


BoARD OF PuBLic Works, District oF CoLUMBI 
WASHINGTON, Oct. 16, 1873. 
Respectfully referred to Hon. A. Cluss, eng Tr 1 in ch; arge. 
By order of the board: 
(S’g’d) EDWARD JOHNSON. 
Asst Sec't’y. 


28 Having taken a carefully considered stand on this subject, 

under repeated instructions of the board to do so, I do not see 
that we can recede from it with any cota I refer to my re- 
port on the subject, which shows the state of this building, besides 
it being an illegal structure, having bo: unde d up ends inste: ad of party 
walls. The office rs of the Germ: in Saving gs Bank, who are the con- 
ditional purchasers of this property, are sat tisfied to submit to no 
decision of the authorities and have me as ‘asked time for the ten- 
ants to move, which has been granted; the object is thicsdliger Bgeh 
at this day. 

I understand that the above purchasers have to pay the same 
price with the buildings pulled down as with it kept up, so they 
would have not interest against Mr. Robbins. 

The Governor has advised me that he thinks Mr. Robbins ought 
to be given a final notice, handed him in person, with a witness 
present, that the building must be pulled down and that operations 
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must be commenced within 3 days, otherwise we shall take the 


matter in hand. 
= LO, aK, 


7 ; 
f jel f LCi {(\v¢ 
C , 4] : ~ | cite , ig : | Rie al ° 
2Y Which said re quest the said board refused to srant and 


ordered the said Robbi ns to remove the sai 
which said last-named order is filed herewith, marked Ex- 


+ 
\ di 
hibit Rollins No. 4. 


> ‘ : om > , ’ { ‘ T ra i spo OO > ; 
OU - EXHIBIT RoLuINs No. 4. iled Oct. 23, LSS5 ae Meigs,,. 


Cierk. 


Kxhibit Rollins No. A. 
10,280 -—_4—3. 
Oct. 20, ‘Sd. 

Z. C. Robbins, Esq., Washington, D. C. 
SIR: | rages! directed by the board LO acknow ledg re the rece ipt 
your commuunieation of the ] {th inst. ” asking t that 1 he recent ac ts 
of the board in relation to the removal of the building owned by 
you on the S. E. corner of Seventh and F' streets N. W. be reconsid- 
ered, &e., and to Say that, in view of the present ul isafe condition of 
the building, the public interest requires that 1t should be removed 
at onee. The board has therefore decided, after a full and ‘careful 
consideration of the subject, that the former action must be sus- 
tained. 

Very peapect tfully, &e., 


pore 


CHAS. S. JOHNSON. 


secre Lary { B. ae W.) 


A true copy. J. ©. ROCK, 
Chief Clerk KE. D. 
( JO} rv. 
oO | Whereupon and on the 21st day of October, 1873, the said 
Rob bins si ubmitt od to said Board of Public Works a proposi- 
tion in writing, a copy of which is filed herewith, marked Exhibit 
Rollins No 8. 
32 Exuisit Routirs No. 5. Filed Oct. 28, 1883. R. J. Meigs, 
clerk. 
Exhibit Rollins No. 5. 
W asHineTON, D. C., Oct. 21, 1873. 
Hon. Henry Willard, Vice-President Board of Public Works. 
Dear Str: Taking it for granted that the Hon. Board of Public 
Works, in what they, have done in relation to the building at the 


) 


; 
: 
¢ 
: 
4 
; 
; 
: 
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corner of 7th and F Sts., have been actuated solely by a regard for 
the public safety, the owtiers of said building respectfully submit 
to the board the following lige, to wit: Thev will place the 
building in the hands of John Frase r, architect, with instructions to 
remove “all the unsafe portions the reof;and, by rebuilding and renova- 
tion, be able to deliver to its ownersa b uilding that she il] be declared 
by him (Fraser) to be perfectly sound and safe and one that shall 
be approved by the Hon. Bo ard of Public Works. An immediate 
answer to the foregoing proposition is earnestly solicited. 
hespect tfully, KC., (S’o’d) ZL. C. ROBBINS 
In Be half of the Owners o f the Property 
at the Corner of 7th & F’ Sts. 


- 3. CG. 2x Hs, 
Chief Bs lerk. KC. 


Kndorsement 

No. 10628, (B. of. P. W., vol. 4,) 1878. 
, WasH.,. D. C. Oct. 21, 187-. 

Robbins, Z. C., in relation to building at the corne iT of 7th and F 
Sts., submits a proposition, to wit., will place the building in the 
hands of Architect Frazer, with instructions to ene all the un- 
safe portions and by rebuilding and renovation be able to deliver 
to its owners a building that shall be declared - him (irazer) to 
be perfectly sound and safe and one that shall be approved by the 
B. P. W. 
C. L. B, vol. 9, 73, p. 94. 


} 


Copy. 


o4 Proposing at his own expense to put the said building on 

7th street in good repair and to make the same secure by 
building a new and substantial foundation thereunder, which said 
foundation and repairs were to be made under the inspection and 
subject to the approval of John Frazier, architect, which said propo- 
sition was afterwards and on the 22d day of October, 1873, accepted 
by said board, and the said Robbins was notified of said acceptance 
by a letter to him from said board, dated the 22d day of October, 
1873, a copy of which is filed herewith, marked Exhibit Rollins 
No. 6. 


30 Exuisit Roriins No. 6. Filed Oct. 23, 1883. R. J. Meigs, 
clerk. 
Exhibit Rollins No. 6. 
10,628—4—3. 
Oct. 22d, —3. 

Z. C. Robbins, Esq. 

Sir: In reply to your proposition of yesterday in behalf of the 
owners of the building corner of 7th and F streets N. W., viz., “to 


- 
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place the building in the hands of John Fraser, architect, with instrue- 
tions to remove the — portions thereof and by rebuilding and 
renovation to be able to deliver to its owners a building that shall 
be declared by hive titeand tatee aera sound and safe.” I am 
directed by the board to say that the said proposition is accepted 
with the condition that the building shall be es ct to the super- 
vision of and be accepted by the Inspector o »f buildit 
Very respectfully, 
(Signed) CHAS. S. JOHNSON. 


C. L. B., 9, 1873, p. 94. (B. P.. W.) 


Nsw ryouy . } : } “ tT > } 
oO ihe sald board, however, required, before ace epting ivObD- 
‘ ‘ nag 7 se a 34 
bins’ proposition, the same to be modified as follows, to wit, 


said Robbins was to repair, rebuild, and make the said new oe 
tions under the Inspection and subject to the approva of the in- 
spector of public buildings, an siren yf the Board of Public We orks; 
and, it being the du ity ol said Robbins to make said repa irs, he, said 


Robbins, duly accept ted : said hae fieation 1n lieu of the Bald orde at 
for the immediate pulling down of said buildings, and that the said 
defendant the reupon proce eded to comply with his said andorielia 
and lawful and equitable duty and obligation to put said buildings 


in repair, but not being able to immediately furnish the mea 
necessary to make said repairs, and it being uncertain and doubtful 
whether the said repairs could be made, owing to the dangerous 
condition in which the property then was, 1t wa jens se mu- 
tually understood and agreed by and Detween tl 


S 1h Salad 


ee eas See Bie il 
and those claiming under them, that should —_ one of the build. 
] ey 2s :} e.£.41 
Ing rs On Si aid parceis of land or a mater! t portion thereot tall, 
ot either from its then present condition or 1n atte mM pting re- 


pairs upond the sale, then, at the option of the said parties ol 


the second part, or those claiming under them, the said indenture 
should be null and void; and it was further agreed that if the 
parties of the second part should expend any money In repairin 
said property and preserving it from destruction the amount of 
money so expended should ne a lien upon said property and be re- 
funded by the said party of the first part, or those claiming under 
yr through him, with in terest at eight per cent. froma the time when 
the same was paid, and which the complainant is advised and be- 
lieves is the true intent and meaning of the said writing, and that 
they did so expend the sum of forty-five thousand dollars under the 
direction and approval of said Robbins, and as and for one of the 
advances mutually agreed upon and provided for by said 
ject to be reduced by any allowance made by the Board of Publi 
Works for damages, but that the amount so awarde d for Jenuane 
four thousand dollars—was in’ fact paid to Robbins, and retained 
by him. 
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38 12th. And that it was also mutually agreed between the 
parties to the said lease and those claiming under them that 
should the said parties of the second part fail to exercise the said 
privilege of purchasing the said fee-simple estate within ten years 
from the 1st day of November, 1873, then the party of the first part 
and those claiming under ane should be entitled to a conveyance 
to him of all of said property, leasehold and fee-simple, by refund- 
ing within one year from the expiration of the said term of ten 
years all sums of money paid by the said parties of the second part 
or those claiming under them with interest at the rate of eight per 
cent. in the purchase of the fee-simple of any portion of the said 
property and in relieving the said ani from incumbranees cre- 
ated by the said party of the first-part and in making said repairs 
to the buildings so made necessary to preserve the same from fall- 
ing down. 
13th. hs at after the execution and delivery of the said contract 
and lease by the defendant, the said Hitz, Mattingly, and Prentiss, 
in performance ot their agreement purchased the fee-simple 
39 of each and every of the said leasehold interests and became 
the owners thereof in fee-simple and thereupon performed 
their undertaking in respect thereof as follows: They purchased of 
George S. Gideon, trustee, Rebeeca G. Larner, Mary V. ‘Lanner Ro- 
sauna Larner, Catherine Larner and Christianna Larner the prem- 
ises mentioned al described in a lease from George Gideon, trus- 
tee for Christianna Larner, dated November 30, 1864, to the defend- 
ant Robbins, and paid therefor the sum of ten thousand dollars on 
the twenty-seventh day of October, 1874, as by the deed from said 
Gideon to Hitz, Mattingly, and Prentiss. recorded in Liber 766, folio 
131, land records of the District of C ‘olumbia, will more fully ap- 
pear. They further purchased of Charles Knap and wife, on the 
26th of November, 1873, the premises described in a lease from 
George 8S. Gideon, trustee, and Catherine C. Gideon to the defendant 
Robbins, dated November 30th, 1864, being part of lot 14, the said 
George and Catherine Gideon having after the date of the said lease 
to Robbins conveyed the said premises to said Knap, subject to 
said lease to the defendant Robbins and paid said Knap 
40 and wife therefor, on the said 26th of November, 1873, the 
the sum of eight thousand dollars, as by the deed from Knap 
and wife to Hitz, Mattingly and Prentiss, duly recorded on Decem- 
ber 4, 1873, Liber 7938, folio 18, of the land records of the District 
of Columbia. and to which the complainant refers, will more fully 
appeal 
They further purchased of John Hitz and wife on the 16th of 
April, 1875, the premises described in a lease from Catherine N. 
Shanks, and John Hitz and wife to the defendant, Robbins, dated 
May 21st, 1875, being part of lot number 14, square 456, the said 
Catherine Shanks having in the meantime died, aie the wife of said 
Hitz being the sole heir, and paid therefor, on the 22d of April, 1875, 
the sum of twelve thousand dollars, as will more fully appear by 
reference to a deed, John Hitz and wife to Samuel L. Mattingly, re- 
a on the 22d of April, 1875, and to which the complainant 
refers. 
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They further purchased from Jacob Gideon’s executors, on the 9th 
of June, 1875, the premises described in a lease from Jacob Gideon’s 
executors to the defendant, Robbins, dated May 3lst, 1865, 
41 being pert of lots 14 and 15, in square 456, and paid there- 
for, on the 9th of June, 1875, the sum of twelve thousand 
dollars, as will more fully appear by a reference to a certain deed 
dated June 9th, 1875, and recorded June 19, 1875, in liber 789, folio 
157, from Jacob Gideon’s executors to German-American Savings 
Bank, to which the complainant refers. : 
Which said several parcels of land, so purchased of the said per- 
sons as hereinbefore stated, included all of the leasehold property, 
which, by the terms of the said lease from Robbins to Hitz, Mat- 
tingly, and Prentiss, were to be purchased by the parties of the sec- 
ond part, and they paid therefor the full sum of forty-two thousand 
dollars to the grantors above-named, and who had lawful authority 
to, and did in fact, convey all of said parcels in fee simple, whereby 
the covenant in the said lease for the purchase of the said leasehold 


estates was fully performed in all particulars, and the said parties of 


the second part to said lease and those claiming under them were 
entitled to receive from the said Robbins and those claiming 
42 under him, before conveying to said Robbins any part of the 
said property, freehold or leasehold, as he is advised and 
believes, the said sum of forty-two thousand dollars, with interest at 
eight per cent. from the date of the said payments. 
14th. That after the execution and delivery of the said lease and 
the delivery of the possession thereunder by the defendant Robbins 
to the parties of the second part therein, to wit, on the 19th of May, 
1875, the said John Hitz, William F. Mattingly, and Charles C. 
Prentiss, by their certain indenture, granted, bargained, sold, as- 
signed, transferred, and conveyed unto the German-American Sav- 
ings Bank, a body politic and corporate, organized and established 


under an act of Congress, and _ its successors and assigns forever the 


unexpired term of the said lease and agreement in writing first 
hereinbefore mentioned and all the right, title, interest, and estate 
whether in law or in equity, in and to the fee simple and leasehold 
interests and in all the real estate described and set forth in said 

lease and agreement, together with ail the rights and privi- 
43 leges acquired by the parties of the first part thereunder and 

subject to all the habilities therein and thereby imposed upon 
and assumed by the parties of the second part thereto, the said 
German-American Savings Bank, taking in all respects the place of 
the said Hitz, Mattingly, ‘and P rentiss, and in their stead under said 
lease as by a reference to said indenture and the record thereof now 
remaining in the land records for the District of Columbia, and duly 
recorded in liber 784 and folio 334 of said records will more fully appear 
and to which the complainant refers, and the said John Hitz, William 
F. Mattingly,and Charles E. Prentiss afterwards conve ved and caused 


to be conveved all and singular the leasehold property, being parts of 


lots 12, 13, 14, and 15 in square 456, by an absolute caaeneaaael in fee 
simple to the said German-American Savings Bank as follows: By a 
deed from Hitz, Mattingly,and Prentiss, dated May 20, 1875, and re- 


» 
Ht SL RA A FER SS AG SN PEC IIR 


4 
$ 


16 ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &£¢., AND 


Ce | May 22, 1875, in liber 784, folio 339, and by a deed from the 
same parties, dated June 30th, 1875, recorded August 7th, 1875, liber 
793, folio 263, and by adced ese the said Hitz, Mattingly, and 
Prentiss and Samuel L. Mattingly, trustees, dated May 
19, 1875, recorded May 27, 1875, liber 784, page 334; and 
by a deed from the same parties, dated May 20, 1875, recorded 
May 22, 1875, liber 784, folio 332: and by a deed from Jacob 
(side n’s executors, dated June 9th, 1875, recorded June 19th, 1875, 
iber 789, folio 157: to all of which last-named five reeords the com- 
plainant refers, and prays that said records may be taken as part of 


this his bill, whereby al nd 


by virtue of the said assignment of the 
lease from Robbins to Hitz, Mattingly, and Prentiss, and by the 
several conveyances last-above mentioned, all of the title, rights, 
orivileges, claims, and demands of the parties of the second part to 
the sald lease SO made by the defendani became absolutely and uli- 

nditionally transferred to and vested in the — German-Amerl- 
can Savings Bank, and that the said German-American Savings 
Bank, thus being the owner and invested with all the right, title, 
and . iterest of the pare es of the second part to said lease from the 


defendant Robbins afterwards in fa-ther performance of the obliga- 
tions therein 1m i post ed upon the partie sof the second part to 
15 said lease and those claiming under them, did pay and cause 


to be paid the said mortgage hereinbefore described executed 
by the defendant Robbins to secure the payment of the sum of ten 
thousand dollars and interest to Daniel Low on the 7th day of June, 
1875, and the said Low did thereupon release the same and reconve y 
thre said premises, subject only t O the rig ht whic sh the sald German- 
American Savings Bank had to be subrogate d to the rights of the 
said mortgagee, Daniel Low; and that the said German-American 
Savings Bank did also, in further performance of the obligation 
therein iniposed upon the parties of the second part to said lease 
and those claiming ender them, did, on the 16th day of March, 
1876, pay and cause to be paid the said mortgage hereinbefore de- 
scribed, executed by the defendant Robbins to secure the payment 
of the sum of twenty-five thousand dollars and interest to the 
Mutual Benefit Life Insurance Company, and the said Mutual 
Benefit Life Insurance Company thereupon, on the 16th day 
of March, 1876, acknowledged the payment in full of . the 

said sum of twenty-five thousand dollars by the said 
AG German-American Savings Bank, and did grant, bargain, 

sell, release, and convey unto the said German-American 
Savings Bank, party of the second part to said indenture, its suc- 
cessors and assigns forever, all the said freehold estate so leased by 
said Robbins to said Hitz, Mattingly, and Prentiss, and acknowl- 
edged satisfaction of the mortgage “debt, subject only to the rights 
of subrogation thereunder of the said German-American Savings 
Bank and those claiming under it, whereby the said German-Amer!- 
can Savings Bank performed in respect of said two mortgage debts 
all and singular, the duties and obligations imposed upon the said 
Hitz, Mattingly, and Prentiss, and those claiming under them, in 
respect of the two mortgage debts, and thereupon became and were 


prentinnw 


CLARENCE H. CLARK ET AL., &C., VS. ZENAS C. ROBBINS. 17 
entitled to have the said payments refunded to them by the said 
Robbins and had a tien upon all of tl ‘J property so owned by 
sald Robbins in fee therefor, and had a o rht to have the said mort- 
gages — eg e as a security for the aan pay ments. 


That ifterwards the said German-A inerican Savings 

47 See ¢ W baaatee being such owner and having such 
rights as are hereinbefore Sta ted, dic 1, Or) the 3d of October, 

1877, by its de ( d rec orded On a 25th of J tapgiek LS77. in liber S72, 
folio AS, grant, bal Pal, sell. COnuVey, COl orn assign, transfer, and 
set over to the Darien kad Nation Hank of Washington, a 
body incorporated, created, and organized under the laws of the 
United States, and its successors and assigns forever, all its real and 


| 
leasehold estate in the District of Columbia, or 1n el é : 
Interest in fee simple ,and all its wenenes: estate for the cae 
terms for _ h the same respectively y had to run, with all the priv- 
ileges ap pur lant thereto and subject to all the abilities and obliga- 
tions of the eer German-American Savings Bank th reunder and 
in relation thereto, as by reference to the record of said deeds and 
to which the complainant refers will more fully appear, and especi- 
ally all the rights so ae and transferred by the defendant 
Robbins and possessed | the German-American Savings Bank in 


and tO the lease a in all 1d LO th e estate In i e and le ase hold. 
48 l6th. That he is informed and believes, thereafter and on 
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or about the Sist qaday oj (Jetober. IS7ZS. bhe said (;erman- 
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American National oat became insolvent, and Benjamin U. Keyse1 


was a ily appoint dd by John J . Knox, the Comptroller of the Cur- 
rency, receiver of all the e sa of the said bank, including tts bank- 
In sie oes and all and singular the estate in fee and the leasehold 


estates mentioned and described in the lease hereinbefore mentioned 
from Robbins to Hitz, Mattingly, and Prentiss, and having duly 
entered intu possession of the said premises he, as such receiver of 
said bank, afterwards filed his petition in the supreme court of 
the District of Columbia, in equity cause No. 7500, for authority to 
sell all and singular said property of said bank, and a decree was 
thereatte ' gra inted therein, dated on the 10th day of November, 1880, 
so authorizing him to sell said property, as by a copy of said decree 
and the record thereof now remaining in said cause will more fully 
appear and to which the complainant refers, and that he did, on 
the 10th day of November, 1880, in conformity with the said 

49 decree, sell all the said premises and all of the right, title, 1n- 
terest, claim, and demand and rights of action which the said 
German-American National Bank had, possessed, or were entitled 
to have in relation to the said property in fee and leasehold and 
under the said lease and other agreements in relation thereto be- 
tween the parties thereto; and that thereafter, in pursuance of that 
authority, all of said property, rights, interests, claims, and demands 
were conveyed by the said Ke yser, as such receivér, to this com- 
plainant by his Proper deed, dated the 10th day of November, 1880, 
se duly recorded in the land records of the District of Columbia, 
. liber 953, folio 351, to which said record the complain: ant refers, 
aia dee this comp lainant became the Owner and entitled to have, 
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enjo} y , and possess all the said estate in fee and leasehold, and all the 
oht ts, privileges, benefits, claims, and demands due, springing out of, 
al a arising under thes said lease and agreement from the said defend- 
ant Rob bins to Hitz, Mattingly, and Prentiss, hereinbefore mentioned, 
and being so entitled he afterwards entered into possession of the 
said property and still remains in possession thereo f,and from 
50 the time of his said possession has paid to the said Robbins 
the said monthly sum of six hundred dollars required by the 
terms of said lease to be paid by the parties of the second part thereto 

and those claiming under them. 
17th. That prior to the transfer of the said property to the com- 
plainant the said parties of the second part to said lease, and after 
them the said German-American Savings Bank, and after : the said 
German-American National Bank, paid to the said Robbins each 
and every of the said monthly installments, and this complainant 
and those from whom he claims and derives title, as hereinbefore 
stated, have in all respects done and performed all the undertakings 
required of and assumed by the parties of the second part under said 
lease, including the purchase of the outstanding fee to the leasehold 
estate, the satisfaction of the said two mortgages, the repairing of the 
said buildi ings and saving the same from destruction, and the pay- 
ment of all taxes from the Ist day of November, 1875, and 
5] have otherwise performed all the duty and obligations im- 
posed by said lease upon the parties of the second part thereto 

and those claiming under them. 
18th. Whereby the complainant alleges, states, and charges that 
he is entitled to have the said piece of ground and the buildings 
thereon, forty feet on F street by one hundred on Seventh, conve ved 
to him, discharged of the right of dower of the wife of the said Rob- 
bins therein, if he so elect, on the payment of ninety-three thousand 
dollars, but that he does not elect to have such conveyance, and 
has notified the said Robbins that he will not pay the said sum of 
ninety-three thousand dollars or require a conveyance of the said 
property to hiin, and that he is therefore now entitled to have paid 
to him by the said Robbins the following sums, to wit, the sum of 
forty-two thousand dollars and interest, as hereinbefore stated, the 
amount expended in purchasing a title in fee to the said leasehold 
estates; the sum of thirty-five thousand dollars and interest, the 
sum paid in satisfaction and the purchase of the said two mort- 
gages, and the sum of forty-five thousand dollars, with 
52 interest for the amount expended in repairs and saving the 
buildings on said property from destruction, and that he is 
entitled to hold the entire of said property as a mortgagee in possession 
until the said Robbins or those claiming under him shall have sh 
to him the said three sums next hereinbefore mentioned with interest 
at eight per cent. from the time when the said sums were respec- 
tively paid, and that he is further entitled to have the said two 
mortgages for ten and twenty-five thousand dollars, respectively 
kept alive and to be subrogated to all the rights and privileges 
thereunder which the said mortgagees would have had therein but 
for the payment to them of the sums, principal and interest, secured 
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thereby, and that he has the right to hold all of said preperty and 
the buildings thereon from and after the first day of November, 
1883, released and discharged and free from the said monthly pay- 
ments required up to the Ist day of November, 1883, and only to 

be chargeable with a proper accounting for the rents which 
58 may be received by him for the whole or any part of said 

property, until such time as the said Robbins may pay the 
= several sums due from him to this complainant as hereinbefore 


ted. 
The complainant therefore prays: 


That the said Zenas C. Robbins may be made a party hereto 
and that a subpcena may be issued to him requiring him to appear 
in this honorable court to answer the premises and to abide and 
perform such decree as this court may make therein. 

2d. That the court will decree that the said lease and agreement 
in writing was a valid and binding agreement between the parties 
thereto and those claiming under them, and that the complainant 
herein, as the successor and grantee of the parties of the second 
part thereto, succeeded to all the rights and privileges which they 
would have had and been entitled to if they had continued in the 
ownership and possession of the said freehold and leasehold prop- 
erty therein described, and entitled to the same remedies as 
54 the parties of the second part would have had. 
od. That this court will also adjudge and decree that the 
eotneenne and those under whom he derives title and from whom 
he claims, have performed all and singular the duties and obligations 
imposed by the said lease and agreement upon | the said parties of 
the seeond part thereto, their successors and those claiming under 
them. 
4th. That the complainant is entitled to have from the defendant 
Robbins, and to be paid by him the sum of thirty-five thousand 
dollars, the amount of the said two mortages with interest-at eight 
per cent. from the date when the said mortages were paid, and that 
the said mortgages be kept alive and re tained as a sec surity upon so 
much of said property as is described as forty feet on F by one 
hundred feet on Seventh street, for the benefit of this complainant, 
and that he be subrogated to all the rights and privileges which 
said mortgagees would have had under said mortgages had they re- 
mained as to them unpaid. 
5th. That this court will further adjudge and decree that 
55 the complainant is entitled to recover from the defendant 

Robbins, the sum of forty-five thousand dollars expended by 
the complainant and those under whom he claims in preserving said 
property from destruction and in performing the agreements made 
by the defendant Robbins to repair the buildings thereon, to the 
satisfaction and approval of an agent of the Bos rd of Public W orks, 
the inspector of buildings, with interest thereon at eight per cent. 
from the time when said amount was paid and that for that pur- 
pose, an account be taken of the amount expended, the time when 


ZY) ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &C., AND 


ny should be applied to and deducted 


iment 


bone 

~ 

own 
co 


paid and what credits 
’ Loin a e e* 1 ¥ " ’ Pa 
h. That the court will further adjudge and decree that the said 
+ » . * } : ] | , ] 4 ‘cy “a . 
complainant is entitled to have | to be paid by the said de- 


’ 

< i . 

: * ak, wae i | . ae i} . _ ; ] ar " = ‘ Ses ¢ . 1 ’ 
iendant the sum oi fortv-two thousand dollars the amount so paid In 


™ * , ¥ 
, , i} } | ” 
the purchase of the fee simple to the leaseli ld estates hereinbefore 
re 4 
° } . } 
4 4 . ’ . 
mentioned, with interest at eight per cent. from the time when the 
- . 7... mar SS aes tha Lid I? hh ( tT} Qi 
wre a8 pa yments Were TnaGe VOIOL" vii Sctit ODDINS Ol 110 
{3 rae (WOR . . > hit . cera tt L. wehwkt _ ’ } a } % trcv? r 
IHD claiming ul rder nim, Wlil De envitied tO DaAVeC a COUVEVAlCe OF 
: Per +] . + bon Sua | 
A Te¢ Sim ple title O}] mV titie 1 ie 11d) TPE hold PSTALE 
P74 ry — , ; ] } SR ‘ 4 4 
{tl ihat the eourt wili turthe Wudge and aecree that each ane 
+ ° a f ] - ¥ 4] : -erc% ] |} She 
every of the said three items of t! ty-hve thousand doliars, forty- 
five thousand dollars, and lOrTty-two nousand dollars are, as to the 


; 
comipiainant, ¢ Wen Upon ail OF Salad Iifreenoia porte lereln de- 


scribed and referrs | 
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that day he is released and freed from all claim for rent f 
tion. of said property, to be set up or made by the said Robbins or 
those clai ming under him, but that he is, as such mortgagee In Ppos- 
session, only re quill ets to account for the rents received from the said 
property, and to; 

his equital 
Ot Robbins is not entitled to have any portion of said property 
ind discharged the 


ip pl y the same to the satisfaction an discharge oO] 
iy eee 
le mortgage on the said property, and that the said 
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conveyed LO him until at has satisfied ;: 
said several amounts hereinbefore set out and claimed by the com- 
plainant as due him. 

Sth. That the court will further adjudge and decree that the de 
fendant is not entitled to have a conveyance ever after the payment 
of the several items = claims set up by the saeiesiadaset, of the 
front of said property, forty fee by one hundred, until by some 
order ot this COl urt, Hy is Sadnioe! and deis rmined how the Dates din 
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on said premises, reehold and leasehold. and which extend ove 
both fre ehold and 
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easehold — be divided, and he also } von S that 
after the Ist day of Nowe ie r, 1585, for the use and occupati 
the buildings extending over both the said freehold | 
property, shall be apportioned and wkat parts of said rents each de- 
scription of estate shall be entitled to. 
9th. That the court wil ad) 

08 amount found due to the complainant on account of the 

several claims and demands shall be by the said defendant 
Robbins paid to the complainant on or before a certain day, to be 
therein inserted, and that in default thereof that the said premises 
known as forty feet on F and one — red feet on 7th street, here- 
inbefore described, may be ordered t 


a 
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» be sold at a time and place 
and in such manner and on such notice as the court n ay order, and 
that the proceeds of the said sale be applied to the satisfaction of 
the amounts so due to the complainant. 

10th. That the complainant may have such other and further 
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6] Ans. of Def'’t. Filed Dec. 28, 1888. R. J: Mea igs, lerk. 


In the Supreme Court of the District of Columbia, the 28th day of 


15% KK 
| 


December. 1883. In Equity 


EDWARD A. RoLuins, Complainant, 
2). S No. 8759. 
r ‘ j 5 i . 
Zenas C. Roppiys, Defendant. } 


he defendant. Ze nas G. Rob bins, to the original bill 


The answer of t 
of the complainant, Edward A. Rollins. 


First. I admit the averments contained in the first paragraph of 
the said original bill. 

Second. I also admit the averments contained in the second para- 
graph of the said bill. 

Third. I admit my equitable anata ip in fee-simple and my 
terms for years at law, with the privilege of purchasing the rever- 
sions, on October 25, 1873, redendo pratt singulis, of and in the 
pieces and parcels of land in the third paragraph of the said bill 
mentioned, and of the execution and delivery on that date of the 
instrument of writing whereof, as I believe, the certain exhibit filed 
with the said bill and marked “ Rollins No.1” is, in substance, a 

true copy, and I aver that, except in and by, according to the 
62 terms and provisions of the said instrument of writing, I en- 

tered into no covenant, contract, or agreement with the 
parties thereto of the second part or any person or persons claiming 
under them, and I am advised and insist that my rights and liabili- 
ties are to be ascertained and measured by reference to the whole of 
the said instrument of writing and not by the numerous erroneous 
averments of the said bill touching the particular terms and legal 
operation of the several parts of the said instrument of writing. I 
admit the existence, on the date last aforesaid, of the encumbrances 
mentioned in the third paragraph of the said bill, but I deny that 
I executed the said instrument of writing with the desire and object 
in the said third paragraph pretended. 

, admit the dimensions and situations of the said pieces and par- 

ls of land in the said third paragraph mentioned, but I deny that 
the said pieces or parcels of land lay in one compact form or were 
used and occupied as an entirety, otherwise than as they were all 
actually or potentially my property and in immediate proximity to 

zach other, and I deny that the buildings on the property, the 
equity of redemption in which was ow ned by me in fee, extended 
over or were built upon the leasehold estates. 
63 Fourth. I admit that under the said instrument of writ- 
ing the parties thereto entered into possession of all the 
property thereby assigned and transferred, as in the fourth para- 
graph of the said bill set forth, but as to the matter further in the 
suid paragraph contained, I am advised that it involves merely sup- 
posed legal conclusions and requires no answer. 
Fifth. And as to the matter contained in the fifth paragraph of 
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the said bill, I am likewise advised that it involves merely supposed 
legal conelusions and requires no answer. 
Sixth. [ admit that the two certain mortgages contemplated and 
intended in and by the said instrument of writing a Exhibit 
‘Rollins No. 1,” to be paid by the parties thereto of the second part, 
are, in substance, correctly inscribed in the sixth paragraph of the 
said “ ll, and I aver that at the time of the execution and delivery 
the said instrument of writing there were no other encumbrances 
upon that portion of the said property whereof, in equity, I was 
owner In fee, but by judgment of record there was at that time a 
certain lien outstanding against my terms for years in the said par- 


cels of land, amounting to about $10,500 ; which lien, shortly 
64 after the date of the said instrument of ov was by me at 


my own expense fully satisfied and discharged; and I aver 
that the said terms for years had been demised to me, two of them In 
the year 1864, and the rest of them in the next succeeding year, and 
each of them upon the monthly rent of $60, m: niches in all annually 
a rent of $2,880; that several years before the execution of the 
said instrument of writing, I had laid out and expended upon the 
parcels of ground whereof I was termor aforesaid, by the erection of 
buildings and other 1m proveme nts, about $95,000 : ‘that before and 
at the date of the execution of said instrument of writing I enjoyed 
the privilege of purchasing the reversions upon such terms for years 
at an aggregate price of $42,000, and that for the four years next 
immediately preceding the 25th day of October, 1873, I had derived 
from the rents and profits of the Pangea of whviel 7 was thus, in 
equity, owner in fee, and thus, at law, tenant for years, after paying 
taxes, insurance, repairs, and the sum of $2,880 annu: ally payable by 
me, as lessee aforesaid, a clear yearly revenue of about $14,000, and 
that all this, at and before the execution and delivery of the said 
instrument of writing (at which time the rents and profits of all the 

said property remained undiminished) was well known unto 


65 the parties to the said instrument of the second part. 
And as to any matter or thing in the sixth paragraph of the 


said bill contained, and not herein already answered, I am advised 
that it involves merely supposed legal conclusions and requires no 
formal response. 

Seventh. I deny that there existed any such agreement, or that I 
had in view any such object, as is averred in the seventh paragraph 
of the said bill, and I deny that the usefulness or value of any of 
the parcels of the said land depended upon the accomplishment of 
any object, as is set forth in the said paragraph. 

And as to the matter further contained in the said paragraph, I 
am advised that it relates merely to supposed legal conclusions and 
requires no form: il answer. 

Eighth. I deny that it was agreed, as in the eighth paragraph of 

the said bill declare 1, that the fe e-simple t title to the parcel of ground, 

with the buildings thereon, whereof I was seized, in equity, was 
worth the sum of $128,000. And as to the matter in the said para- 
graph further contained, I am advised that it relates merely to sup- 
posed legal conclusions and is unnecessary to be answered. 
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66 Ninth. And as to the matter embraced in the ninth para- 
graph of the said bill, I am also advised that it relates merely 
to supposed legal conclusions and requires no answer. 

Tenth. And as to the matter contained in the tenth paragraph of 
the said bill, I am also advised that it relates merely to supposed 
legal conclusions and requires no answer. 

Eleventh. I admit that prior to the 14th of October, 1873, the 
Board of Public Works, in the District of Columbia, had altered the 
erade of one or both of the streets at the corner whereof was situated 
one of my said buildings, which one of said buildings fronted 40 
feet on F street and 32 feet on 7th elon and that by such altera- 
tion of grade the said particular building required to be “ under- 
gate ” so as to adapt it to such change of grade. But I deny that 
the safety of the said building, or the condition of any of the said 
buildings, was affected by such change of grade. And I aver that 
after such change of grade all of the said buildings continued to be 
occupied by tenants, who entertained no apprehension for their safety 
by reason of the condition of the said buildings. I admit the cer- 

tain exhibits, marked “ Rollins” and numbered from No. 2 
67° to No. 6, both inclusive, filed with the said bill, are, in sub- 

stance, correct copies of the documents to which they relate, 
but I do not admit the construction and interpretation placed by 
the said bill upon the said documents or said copies thereof. 

[ aver that on September 10, 1873, I had entered into a contract 
whereof a copy is hereunto annexed, inarked Z. C. R. No. 1, and 
prayed to be taken as part hereof— 


Exuispit Z C. R.. No. 1 to ANswer. Filed Dec. 28,1883. R. J. 
Meigs, clerk. 


(Copy.) 
Exhibit Z. C. Robbins No. 1. 


WASHINGTON, D. C, September 10th, 1873 


Agreement between Zenos C. Robbins and John Hitz, both of the 
city of Washington, District of Columbia: 


The said Robbins does hereby agree to sell unto the said Hitz, his 
heirs or assigns, the real estate at the northwest corner of square 
numbered four hundred and fifty-six (456) in the city of Washing- 
ton, D. C., for the sum of one hundred and seventy thousand dollars, 
said property fronting one hundred (100) feet on 7th street and one 
hundred and twenty-nine (129) feet four and one-half (43) inches, 
more or less,on F street. Forty (40) feet on F street, at the corner of 

7th street, by pisee Re F? Y (100) feet, more or less, in depth, is 

68 owned by said Robbins in fee. ‘lwenty (20) feet on F 
street, by one hundred feet (100) feet in depth, more or less, 

isa le asehold, with privilege of purchase, for $10,000.00. Twenty- 
three (23) feet on F street by one hundred (100) feet in depth, more 
less, is a leasehold, with like privilege, for $8,000.00. Twenty- 
three (23) feet on F street by like depth is leasehold, with like priv- 


CLARENCE H. CLARK ET AL., &¢., V8. ZENAS ©. ROBBINS. 25 


lege, for $12,000.00. Twenty-three (23) feet four and one-half (43) 
inches on F street by like depth is leasehold, with with like privi- 
lege, for $12,000.00. Said sale is to date as October Ist, 1873. 

All taxes upon said property are to be paid by said Robbins, in- 
cluding the taxes for the year ending June 30th, 1873, and all rents 
up to October Ist, 1873, are to be received by him, provided none of 
said rents are payable in advance. All rents due on said leasehold 
property up to said October Ist, and all interest on encumbrances, 
are to be paid hy said Robbins. 

All rents subsequent to said October Ist are to be received by safd 
Hitz; said Hitz is to assume the encumbrances on said property, 
Viz: 


69 Deed of trast to Datiial LOW 2 cdeieee cea 10,000 00 
ee SO - eee Denes tae toe. ta. 
PU TG Bono. vis sis chs we DOESNT 25,000 00 
Purchase-money under Larner to EDIE POPE. a ET a 10,000 00 
3 g ss So ele gees erie ee ie pests aie . 8,000 00 
- 4 Meee 12,000 00 
” ” . lease from executors of Jacob 
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12,000 00 


$77,000 00 
And the balance in cash or its equivalent---.--.---- 93,000 OO 


$170,000 00 


Any other incumbrances are to be paid by said Robbins, and the 
conveyance to said Hitz is to be free from any dower right in the 
wife of said Robbins. 

The purchase by said Hitz is conditional on his approval of the 
title to said property and the increase by the German-American 
Savings Bank of its capital stock according to law. 

Z. C. ROBBINS.  [sEAt. | 
JOHN HITZ. i L. | 


70 with the same John Hitz mentioned in the said exhibit filed 

with the said bill and marked “ Rollins No. 1;” that, as lam 
informed and believe, the said John Hitz, in and about the matter 
of said contract of September 10, 1870, represented 1 the German- 
American Savings Bank of W ashington in the said original bill 
mentioned, and that, while the said contract was in force ‘and with 
the knowledge and authorit y of the said John Hitz, I wrote the 
communications whereof copies are filed with the said bill and 
marked, respectively, Exhibits “Rollins No.3” and “ Rollins No. 
5;” and it was after my receipt of the communication filed with the 
said bill and marked Exhibit “ Rollins No. 6” that at the request 
of the said John Hitz the said contract of September 10, 1873, was 
superseded and annulled, and the said instrument of writing bear- 
ing date on October 25, 1873, was, with full knowledge of all said 
circumstances on the part of said Hitz, Mattingly, and Prentiss, by 
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them and this respondent executed and delivered; and I aver that 
no portion of any of said buildings fell, or any time was likely to fall, 
from such change of grade or otherwise; I deny that I ever, in any 

manner undertook or agreed to assume any liability or expense 
7] on account of the melioration or repair of the said buildings 

or the “underpinning” thereof. I aver that while whatever 
expenses were incurred in the repair and underpinning of the said 
buildings were incurred and paid between November 1, 1873, and the 
next following summer, it was never until the institution of the 
present suit that I had reason to suspect that any claim was or could 
be imagined against me on account of any such expenditures, and 


ss 


qs 


the said claim, if otherwise entitled to consideration, 1s stale and 
barred by time, and, as to the construction sought in the eleventh 
paragraph of the said bill to be given to certain provisions contained 
in the said exhibit marked “ Rollins No. 1,” Iam advised that no 
formal answer is requisite. I deny that any expenditures were 
made upon said buildings, under my direction and approval, after 
October 25th, 1873; and I aver that on or about the Ist day of the 
next following month I sailed from the city and State of New York 
for Europe, and did not return to America until about the Ist of 
September, 1875; that sams of money were expended upon the said 

buildings by the parties of the second part to said exhibit 
72 marked “ Rollins No. 1,” I do not know, but, upon informa- 

tion and belief, I deny that there was any such expenditure 
as in the eleventh paragraph of the said bill pretended. I admit 
that, for damages occasioned to said buildings by change of grade, 
an award in favor of my equitable reversion in fee was made in my 
name for about $4,098, inclusive of interest, but I aver that, though 
the said award was received and receipted for by the said Prentiss, 
in the distinct and special character of my attorney-in-fact, it was 
by him afterwards, and without my authority, turned over to and 
expended wholly by himself, Hitz, and Mattingly, as my assignees 
and lessees under the said instrument of writing made and executed 
on October 25, 1878. 

Twelfth. And, as to the matter contained in the twelfth paragraph 
of the said bill, I am advised that it involves merely supposed legal 
conclusions, and requires no formal answer. 

Thirteenth. I admit that subsequently to October 25, 1873, the 
said Hitz, Mattingly, and Prentiss acquired by purchase the rever- 
sions In all those parcels of land whereof they had acquired the 
leaseholds under assignment from myself. I have no reason to 

doubt that the dates, particulars, and considerations are, in 
19 general, correctly stated in the thirteeenth paragraph of the 

said bill, except that I am informed and believe that in the 
conveyance from Knapp et uz. the consideration therein expressed 
was not the sum of $8,000, but $7,500 only. 

And as to the matter in the said thirteenth paragraph further 
contained, I am advised that it involves merely supposed legal con- 
clusions and requires no formal answer. 

Fourteenth. 1 admit that subsequently to October 25, 1873, the 
German-American Sayings Bank of Washington acquired from Hitz, 


Sadedioalgh hadibemoc ports bers 
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Mattingly, and Prentiss the property and titles mentioned in the 
fourteenth paragraph of the said bill, but whether at the dates, in 
the manner and form, and with the particulars and effects in the 
said paragraph set forth I have no knowledge, information, or belief. 
I also admit that the two mortgages in the said paragraph mentioned 
were paid or caused to be paid by, and that one of them, but not 
the other, was released unto, the said German-American Savings 
Bank of Washington (for whom. alone and not for themselves, as I 
am informed and believe, and therefore charge, the said Hitz, Mat- 
tingly, and Prentiss became the assignees and lessees of this re- 

spondent, and afterwards beld and acted with reference to 
14 the assigned and leased property), but, as to the supposed 

legal consequences of such payments and releases, [am ad- 
vised that no answer is mecessary. 

lifteenth. I admit that the above-mentioned bank conveyed its 
real estate unto the German-American National Savings Bank of 
Washington, but whether in manner and form substantially as in 
the fifteenth paragraph of the said bill alleged, I have no knowl- 
edge, information, or belief. 

Sixteenth. I admit that the title of the said German-American 
National Savings Bank in and to said pieces or parcels of ground 
was, in the month of November, 1880, under the sanction of judicial 
proceedings, conveyed by one Keyser, the receiver of the said bank, 
unto the complainant; but, as to the terms and form of such con- 
veyance, I have no knowledge, information, or belief. Upon in- 
formation and belief, however, I aver that the conveyance was thus 
made to the complainant in satisfaction of certain claims which he 
had bought up against the insolvent bank ata large discount, and 

that the money actually advanced by him in purchasing those 
70 claims was much below the value of the interest by him 
acquired in the property conveyed to him by said receiver. 

| admit that upon such conveyance to the complainant he entered 
into the possession of all the said property, and thereafter and up to 
the Ist day of November, 1883, made payment to me of a monthly 
rental of $600 for the said property. 

Seventeenth. I admit the payment of taxes to the District of Co- 
lumbia and of rent to myself, the purchase of the reversions upon 
the terms for years by me assigned and the satisfaction of the two 
mortgages, all as in the seventeenth paragraph of the said bill 
averred. What sums of money were expended upon the buildings 
mentioned in the said paragraph by the parties of the second part 
to the exhibit aforesaid marked “ Rollins No. 1” I do not know, but, 
upon information and belief, I deny that there was any such ex- 
penditure as is charged in the said bill; I deny, however, that the 
said buildings were in danger of destruction, and repeat, in this 
connection, what is contained upon the like topic in the eleventh 
paragraph of this my answer. 

Eighteenth. I admit that the complainant shortly before 

76 the institution of this suit declined and refused to pay me 
the sum of $93,000 for my fee simple interest in said prop- 

erty. Iaver that on November 6, 1883, I caused notice im writing 
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to be served upon the complainant to quit and remove from my said 
property at the end of thirty days from that date, but that the com- 
plainant neglected and failed to quit and remove from my said 
property and of the same continued to retain and yet retains pos- 
session by means of his certain tenants who, at the end of the said 
thirty days, were notified by me to pay rent to the complainant no 
longer, but to myself alone. 

And as to the legal conclusions set up in the eighteenth para- 
graph of the said bill I am advised that no formal answer thereto ; 
is necessary. 

And I deny the right of the complainant to any relief against me 
on any account whatever, and particularly at the time of the insti- 
tution of the present suit, which was commenced in advance of my 
exercise of the right of election secured to me under the said in- 
strument of writing of October 25, 1873, and, as I believe, for the 

purpose of embarrassing my legal and equitable rights under 
(7 the said instrument. 
And having fully answered I pray to be hence dismissed, 
with my reasonable costs, in this behalf unjustly expended. 


ZENAS C. ROBBINS. 


I do solemnly swear that I have read over the foregoing answer 
by me subscribed, and know the contents thereof; that the facts 
therein stated, upon my own knowledge, are true,and that the facts 
therein stated, upon my information and belief, I believe to be true. . 
ZENAS C. ROBBINS. 
Subscribed and sworn to before me this 28th day of December, A. 
D. 1883. 
[NOTARY’S SEAL. | FRANK T. RAWLINGS, 
Notary Public. 
JOHN SELDEN, 
Sol. & Counsel for Defendant. 
15 Replication. Filed Jan. 19, 1884. R&R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, the 19th day of 
January, 1884. In Equity. 


EpwARpD A. RoLLINs ) 
NS. . No. 8759. 
Zenas C. Ropsgrys. } 


The complainant hereby joins issue with the defendant and will 
hear the cause on bill and answer and proofs in the cause. 
H. H. WELLS, 


Sol’r for Complainant. 
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TY Motion by Def’ tio Limit Times for Taking Testumony. Filed 
Jan. 20, 1884. R. J. Mei igs, Clerk. 


In the Supreme Court of the District of Columbia, the 25th day of 
January, 1884. In Equity. 


KDWARD A. ROLLINS ) 
Vs. . No. 8799. 
ZeNAS C. Roppins. J 
And now comes the defendant and moves the court to limit the 
‘times for taking and closing the testimony in this ease. 
JOHN SELDEN, 
Sol. for rt 


S() Ord ih Assigning Time for Taking Ti stumony. Fil d Jan. ot 
1884. R. J. Me gs, Clerk. 


In t heS Su] reme Court Ol the District of ( iolumbia, the 30th day of 
January, 1884. 


ROLLINS 
vs. +» Equity No. 8759. 
Z. C. Ropepins. } 
! 


On motion of the defendant’s solicitor the time for taking testi- 
mony In this cause is assigned as follows: For com pial nant, thirty 
days from this date; for defendant, twenty days after complainant’s 
testimony is closed, and ten days for testimony in rebi ittal. 


W. 8. COX, J. 


§] Amendment to Bill. Filed Mar. 6, LSS4. R. Bf M LYS, Cle rk. 


Amendment to bill 19th, paragraph 19th: That for more than 
twenty-five years prior to the year 1865 there had extended across 
the rear of said property an alley-way, the south line of which was 
about one hundred feet (100 ft.) from F street, extending from 7th 
street due east to the public alley in said square, said alley-way being 
two and a half feet (23 ft.) wide at 7th cuca and three feet (5 ft.) 
wide at its exit into said public alley. 

During said period of more than twenty years said alley-way was 
in open and continuous use for the benefit and convenience of the 
occupants of said property fronting on F street, and the right to so use 
the same is reserved in the deeds to said Robbins relating to said 
property hereinbefore referred to; and complainant-prays that the 
records of said deeds may be read as part of this bill. 

In the year 1865 said Robbins closed said alley-way by extending 
his building fronting on 7th street over the same. 

Complainant is advised and so avers that, as the owner in fee 

simple of that portion of said property of which said Robvins, 
82 in 1873, had a leasehold interest with the. privilege of pur- 


chase in fee, he has the right to have said alley-way opened 


arts -sitaiehan 
A po nee 


Sf in see, ames ‘ 
2a a Ohya etnateame nian 
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from its former entrance on 7th street due east 40 feet, as appurte- 
nant to and for the use and benefit of said property, in which the 
fee-simple title is now held by him. 


85 Amendment to 8th prayer. 
That the alley-way referred to the 19th paragraph of this bill as 
mended may be decreed to be reserved and opened across the rear 
of that — of said property, the fee-simple title to which is in 
said Robbins, as appur tenant to and for the use and benefit of the re- 
mainder of ; said property, the fee-simple title to which 1s In com- 


plainant. 


$4 In the Supreme Court of f the District of Columbia. Equity, 
No. 8759. 
Rouuins v. ROBBINS. 
| W ASHINGTON, D.C. £ bruary 2 , 1884. 
ADOLPH Cuuss, a witness of lawful age, roduce d Salt sworn on 


behalf of the complainant, deposes as follo a 


By Mr. WELLs: 


Q. Will you be good enough to state your occupation ? 
A. Architect and engineer. 
Q. How long have you been employed in that capacity in this 


CIty 
A. More or less ever since 1850. I have been employed by the 
Government and afterwards on my own account. 
@. State whether or not you know the premises at the southeast 
corner of 7th and F streets—the Robbins property. 
A. I know it; yes, sir. 
Q. When did you first become ac quainted with that property and 
how fully are you acquainted with it ? 
A. I had my offices in that property, beginning, I think, between 
1865 and 1867, and was there about six years. 
Q. Have you a plan showing the arrangement of that prop- 
erty ? 
85 A. I have here a sketch plan which I have made while I 
have been lying here. It is nota regular plan. (Two sheets 
produced and marked by the examiner Ex. Adolph Cluss, No. 1, 
and Ex. Adolph Cluss, Nos. 2 & 3.) 


(Here follows diagrams marked pp. 86, 87, & 873.) 


Q. Can you state how the piece of ground known as the 7th- 
street front, forty feet by a hundred feet, and the piece in the rear 
known as the leasehold property are occupied as to the tenements 
running from one into the other—are they run interchangeably ? 

A. Yes, sir. 

Q. Is that shown on the plat? 

A. Yes, sir; the connection between the two is shown. 


CLARENCE H. CLARK ET AL., &C., VS. ZENAS C. ROBBINS. ol 


Q. How deep are the stores fronting on 7th street ? 
A. They are about eighty-seven feet deep. 
(. Have you measured the building on 7th street to ascertain its 
entire length on that street ? 
A. Yes, sir; I have measured it frequently. 
Q. How long is the actual structure? 
A. One hundred feet. 
(). Is there any entrance from 7th street to any part of the rear 
property upstairs or down stairs ? 
Yes, sir; the main entrance is from 7th street 
J. Do you remember the width of that entrance ‘ 
A. No, sir; I do not. 
Q. Is it marked on the plat? 
A. No, sir; itis not. Most likely it is about five feet; very near 
five feet. 
88 Q. Do you know how that property was situated in 
in respect to the interchangeable use of the two pieces ? 
A. It was situated in the same way. 
Q. What part of the property did you occupy 
A. |] occupied the three corner rooms of the second story at the 
corner of 7th and F streets. 
(). Hlow was your entrance obtained to those rooms? 
A. From 7th street. 
Was there any means of getting out from your offices on to I 
street except by way of 7th? 
A. I never went out from the offices to F street. 
(). Can you remember what the fact 1s? 
A. No, sir; I do not think I have been in the building for the 
last ten years. 
Q. What relation had you to the government of the District of 
Columbia in the summer and fall of 1873‘ 
A. I was a member of the Board of Public Works, and entrusted 
7 cially with the engineer department. 
What do you know in relation to the changing of the grade of 
“th street in front of this property ? 
A. The grade was lowered between eight and nine feet at the cor- 
ner of 7th and F streets. 
. How far did the grading extend ? 
A. It extended especially of 7th street. At the lower end of the 
building I should say the grading down was perhaps very near seven 
feet. 


( 


S75 


¢> 


@. How much at the other end ? 
89 A. At the other end of 7th street, where it joined I stre« 
between eight and nine feet. 

Q. And there was a gradual slope from F sireet down ? 

A. There was a gradual slope from F street down south, so that 
al the end of the building it must have been cut down: very near 
seven feet. 

Q. What was the condition of that property as to its security an 
its danger of standing or falling after this grading was done ? 

A. After that time we had a great deal of trouble with it. I was 
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quently accosted on the street and blamed for not taking any 
ction in regard to it, because people were afraid to pass by for fear 


i 


Oo 1 “Ee See ae Amn MmAtia Gh + oe 
(). State whether or not 1b was 1n a dangerous condition. 


. 7 
.. It was in such a condition that any heavy rain would have 
cered it fatally 
. : . > 
Look at the p: . marked Exhibit No. 2. By 
} \ ~ i cert fie i 
’ j vas CePrtll { . ; hief clerk i the engineers 
qa SIPVQHNea DY 1} 
Y Will you state what was done physically to secur the building 
fro} ling down before it wa aired and improved ? 
‘ 
\ Be ore anything i I ( a! had to be unde rpinned, as 
LI builders call 3 


110C0 — rmdar 1 mntant +4 
Sta yr trusses put undel It to protec L i 
from ae 1a ¢ 
Bevis haAliInNy: : 
4 


A. I eannot, from recollection, state as that, but I do not see how 
} i on en A s4 
they could have done the work without it. 
DY (). It was finally underpinned and repaired, was it ‘ 
P S ts a 3 * ‘ a 
A. ‘ so. Sit. 
) By whom f 
4 = : as * % ¢ ae & 1 , Ss 
A. It was underpinned by Mr. Entw 


} 3 } 1° a: . P 
istie, under the direction ol 
Mii H" *<} : > th 1 or >| : Ort sh 4 & | ' + > ee (2 1] oY | : . 
Vil’. rasier, the arcnitect. io tne DdeSt OT MV recoliection bne prop- 
Jan. fram : sia tides Bes 7m = ms "RIE eee” Pa 
osition from the owners was that they would empioy the best kind 


— 
fr meee 
m 


er and an A No. | architect, and in this way make the re- 
pairs satisfactory. 

(). Do you reinember whothe person Was who was to report upon 
the sufficiency of the repairs f 

A. Myself. 

J Were you in the habit Ol examining the work as it progressed ? 

A. Yes, sir: I was off-handedly ; but after having satisfied 
of the competency of the party in charge of it I 
attention to it as-I otherwise would have 
ao re ed upon were put in charge. 

@. Can you state when the work of und 
it was finished ? 
It is hard to say. I should say most likely it was done in the 
winter of 1873-4. 


? 
I 
nat 1s as near as vou can come to it? 


. rae 
mvysell 
not pay so much 
done. Persons mutually 


, , : 
Crpinning was COtimenced, 


en 


é 
A. 


iat is as near as I can come to itnow. Iremember that Mr. 
Parker, the stationer, had to move out for five or six 
that, therefore, must include the time employed. 
@. You cannot fix the date when it was commenced ? 
A. No; not well. 
©. Do you know, as a matter of f 
9] use an alley way opening from 7tl 


s 


act. whether there was in 


) street, ninety-seven feet 


down from F through this property, t 
that time? 
A. I have a faint recollection of 
testify with regard to that. 


to the rear property at 
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Q. How many tenants were there, approximately, then in 
93 the building? 
A. Icannot say. I had been out of the building for sev- 
eral years. 
Q. Still there a large number, were there not? 
A. I had been out of the building for three or four or five years, 
and I do not think I was inside of the building until I was offi- 
cially called upon to go into it. 
). Kilbourn & Latta were still there‘ 
\. No, sir; they had moved. 
J. Can you mention any person who was there? 
A. No, sir; I cannot. 
Q. How much money would it have reasonably cost to underpin 
that building? 
A. With the meager information at present before me, I cannot 
say. 
Q. Speaking generally, would it have cost a large sum ? 
A. Certainly, a large sum; yes. 
Q. You do not know how much’ 
A. No, sir. 
\DOLPH CLUSS. 


Adjourned until Monday, February 25, 1884, at 2 p. m. 


J4 WASHINGTON, D. C., MONDA Y; February 25, 1554. 
Max LucHs, a witness of lawful age, produce cd. sworn, and exam- 
ined on behalf of the complainant, deposes as follows: 


By Mr. WELLs: 


Q. State whether or not you are acquainted with the premises at 
the corner of 7th and F streets, known as the Robbins property ? 

A. Yes, sir; Iam; the Federal building 

{. State how long you have known it? 

A. I have known it since 1870. 

Q. Were you an occupant of the property at that time 

A. ¥ es, sir. 

Q. When did you go into occupation ? 

A. I do not recollect that. My brother, who was one of the firm 
then, was there before I came there. 

Q. About how long have you been there? 

A. Since 1870. 

Q. Please state what portion of the premises you occupie d. 

A. We had a store at that time in the southeast corner; it was 
then a basement, but of course when the street was cut down the 
basement became the first floor; we are not there now; we have 
gone further down. 

Q. What was the depth of the premises that you occupied ; I refe 
to the building itself—the room ? 

A. I hardly know how deep it was; I never measured it, but I 
suppose it must have been about fifty feet; of course, I did not pay 
any special attention to it. 
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95 QQ. Was the east end a brick wall, a wooden partition, or 


of, 
what? 
A. I do not know indeed - don’t recollect: I never sounded the 


wall. 


@. Where was the entrance by which access was gained to thi 
rooms upsta irs? 
A. There was an entrance then on 7th street. 
H’ SLr'¢ 


( 
(. How did they get access to the rooms upstairs on 
A. Indeed | do not recollect how ’ they fot 1) there: we had 
nothing to do with that. 
() Were you hever upstairs ¢ 
A. I was upstairs, but I generally 
). Do you remember the time when 7th street was dug dow} 
A. | remember that time. 
(). Do you remember what year it was? 
\. I think it was in 1878 
What time 1n the year—what Sseaso 
A. | know it was a very muddy season; | 
the month. 
@. Was it in spring, summer, fall 
A. I could not state prec i> ly except by looking at our books; | 
could tell by them as to the time we moved 
( id you move out at that time 


» | 
). 
A. We had to move out because the 


or winter 


5 


} ae a mm 
> building Was endangered. and 


Mr. Robbins, who was then the owner of it, or who was said to be, 
ait us the room where we are how, 

J6 ». Tell us what was the real condition of that property at 
die tine you moved out as to its being dangerous or other- 


. 1] ee = 3 a ae (fF. Se 
A I eould not tell you what tne condition Was ATL 


. ° ? 
what I have heard. beeause we were in the baseme! 


t] ey orde red us to move out, and ee our doors with heavy 
timbers for the building and told us it was 1n danger 
(). Who ordered you lo move out 
A. It was by order of coe District of Columbia; I believe, Gov- 
enor Shepherd at the time They declared the building in a dan- 
gerous condition, and, of course. we looked out for another place, 
ther room, which 


and Mr. Robbins told us we could move into an 
was then vacant. 
(). Where did you move to? 
A. We miner about three or four doors, over to No. 525 7th : 
where we are now. 
®. In the same building 
A. In the same buil ling. 
@. What was done, if anythin , to make the 
to propping it up? | 
A. I think they first propped the walls, and I think they laid a 
new foundation. I recollect when they were working on the street 
and when they dug the grade away that there was a kind of a ter- 
race left to hold the found: ation, and I vot a man to dig away at it 


just to see how safe it was, and I found that they were at the bottom 
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of the foundation, so that makes me 
ear to the bottom of the 


think that they must have got 
were exactly down to 1 


foundation. I don’t know whether they 


tor net. After we moved out I did not pay 
any attention to it. 
How was the building temporarily secured from falling, if 
at all? 


7 A. If lam not mistaken, they propped it from the outside. : 
I know they pith ‘ped it from the inside. beeause we could 
not move outdoors any more. They put heavy timber in our store, 
and we could not open our dors. If I am not mistaken, they also 
had props on the outside 
(. How long did those 


. supports continue there before the new 
foundation was put under? 

A. I really do not recollect the exact time. It was for some 
time. 

@. Days, weeks, months, or years ? 

A. It must have been several 


} 
i We@€KS, 


Cross-examination by Mr. SELDEN: 


@. You are not certain how de 


A. 


ageep your store Ws 
I am not positive of the le ngth of it 


: 2 
. How deep do you think it was? 
A. I cannot give the exact measurement, but I don’t think it ran 
over forty to fortv-five feet. I just remember that the store was not 
nearly as deep asit is now. It was not over fifty feet. [ am satisfied 
it did not measure more than fifty feet, and maybe not that much. 
2. Do you think it was over forty feet? 
It might have been; I do not know. 
o You cannot tell ? 
I could tell exactly by measuring, because the wall stands 
there to-day. I have not measured it 
@. On what street did your store front at that time? 
98 A. We-were at the corner of 7th and F,and we had a side 
door on F street. 
And you moved down on 7th street, two or three doors below 
where you were? 
A. Three or four doors below. 
Q. You remained in that store, in the same building that you 
went into, during all the time these improvements were being made 
on the property ‘ ? 
A. We did not remain all the time; we were out of it when they : 
improved it; we moved then. 


©. You moved three or four doors below? 

A. Yes, sir. 

a. How long did you remain at that new place 
A. We are there yet. 


Q. So that you did remain at the place to which you removed 
during all the time the building was being improved ? 


A. We were in the building at the time they 


y made the improve- 
ments. 


Q. Do you know whether any of the tenants in the rooms upstairs, 


agg ‘ 
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at the corner of F and 7th streets, moved out while the repairs were 
going on? 
A. I don’t recollect whether any of them moved out or not. 
@. Can you recall any who, to your knowledge, did move out 
A. Not one that I recollect by name. 
(). As far as you have observed was there any crack or break in 
the wall? 
A. I no not think I saw any crack or break, but they told us the 
ilding was in danger and we had better move. 
@. The building did not, in fact, fall, did it? 
A. No, sir. 
Je . No part of it? 


A. Not that I know of. 


, | it r : YY e Te iia ~ 7 

(). Of course, while this process of underpinning was goipy on 
wet ameilal snd oad v the b: ment whether t] SS) Sa ae 
VOU could Not oc Ups the basement whether the UVULIGING Were dali- 
werous or the reverse! 
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at the time or how they did it any more than to know that we inoved 


out of it and kept away from it. 
Q. In point of fact did not the work of underpinning that build- 
ing require you to move whiie the men were at work ? 

A. | cannot say that, for the very simple reason that | was not in 
the building and I do not recollect what they did require. I did 
not see the work go 

q. You merely di 
was announced as dangerous— you went down below ? 

A. We were compelled to move. 

@. Did you see the exterior walls propped ? 

A. I cannot call that to mind. I know positively about the in- 
side, and it seems to Ine I recollect that they had pre Ll 
outside wall, but I am not positive whether they ha 
positive about the inside. 

@. Did you examine the excavation at the corner of 7th and F 
streets to see how deep it was? 

A. It must have been about seven or eight feet, I guess, but not 
at that corner, because we were in the basement and it did not £0 

down that far. 
100 q. You did not measure‘it to see ? 
A. No, sir. 

Q. How many tenants do you think there were in the building at 
that time? 

A. That is a hard question to answer. 

@. Were there few or many ? 

A. A good many. 

@. How many do you think there were ‘ 

A. I could not give any decided answer to that question, because 
they came in and out all the time. | 

Q. Do you know whether the building was generally occupied by 
tenants or not at that time? 

A. Yes, sir; it was generally occupied—that is, the most part of 


| Lat i 
what vou were told to do when the bullding 
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(). Upstairs as well as downstairs ? 
A. Upstairs and downstairs. 
Redirect examination by Mr. WELLS 
When you moved into the other building how did you do your 
business; were you obstructed in front or not? 
A. We were obstructed. 
@. How did you deliver your goods? 
A. The best we could; we had them carried out and lifted onto a 
wagon and delivered ; it didn’t last very long. 
Recross-examination by Mr. SELDEN: 
Q That was on account of the change of grade ? 
The grade was changed and our store was then up. 


MAX LUCHS. 


10] JOHN C. P ARKER, a witness of f lawful age, produced, sworn 
and examined on behalf of the complainant, deposes, as fol- 


By Mr. WELLS: 


co 


@. Do you know the premises at the southeast corner of 7th and 


HK streets ? 
do. 
Q. Please state in your own way when you went into occupation 
of them. 
I can tell you just the time I wentin there (referring to book); 
1 went in there in July, 1867. 


). What rent did you first. pay ? 

A. The first rent I paid was one hundred dollars a month. 

Q. State what part of the building you occupied. 

A. I occupied what was then known as No. 527. 

@. Tell us where that was. 

A. There were two basements on the corner and the main build- 
ing, and I was right next to the passageway that led upstairs, south 
of that. 

@. How deep was your store from 7th street back ? 

A. | judge it ran back from: forty to fifty feet; I could not 
say which; I know it was not over fifty feet; it ran back toa kind 
of an alley, and then it narrowed and ran back thirty or forty feet 
more; I judge the width of the back part was about ten feet. 

Q. Wasany change made at any time as to the depth of your 
store ? 

A. Not after I got in there. 

Q. When was the change made, if you remember ? 
102 A. The change was made while it was occupied Mr. Ander- 
son and by McConnell & Herbert. 

Q. Did you occupy the same amount of surface when you first 
went in there as you did later? 

A. Yes, sir. 

Q. And paid the same rent? 
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A. And paid the same rent. 

@. How long did you remain in the building ? 

A. I can tell you precisely. (Referring to book.) I was in the 
building from 1867 until August Ist, 1877. 

Q. Do you know where the entrance to the building was at that 
time and up to the time you left? 

A. Yes, sir. 

. Where, to the upstairs part? 

A. It was on 7th street right next door to me. 

(). How wide was that entrance? 

A. I do not know the exact width ; I can only guess at it; I judge 
it was about a six-foot entrance. 

Q. How far did the hall at the end of that entrance extend, back ? 

A. That hall ran back as far as the depth of my room. 

Q. As deep as eighty feet from 7th street east? 

A. Yes, sir; it ran clear back. 

(. Were there any entrances on F street? 

A. I think there was one entrance; I am not certain about that. 
I think the lower building had an entrance to it. 

®. You mean the east building ? 
103 A. Yes, sir; the east building on F street. 
@. It had an entrance from F? 

A. I think so; one. 

. Do you remember the time when 7th street was graded ? 

A. I do. 

@. When was that? 

A. That was in 1873. 

(. Do you remember how extensively it was excavated ? 

A. It was excavated about seven feet in front of my store. 

(). And at the corner of 7th and F streets was it more or less? 

A. A little more. 

Q. What time in the year was that? 
A. That was in the summer and fall of 1873. 

(). What time in the summer did it commence? 

A. It commenced about the middle of the summer. 

. When was the excavation of the street completed ? 

A. It was completed in the fall of 1878; I think, in October, but 
[ am not positive about that. 

. Do you remember what the condition of the property was alter 
that excavation was completed and before the underpinning was 
put under it, as to its being dangerous or otherwise ? 

A. The portion that I was in was not in much danger, but the 
corner was in danger for they had it all propped up. 

Q. How much of tbe building was propped up, coming from 7th 
street down? 

A. It was the corner building that was propped up, that being 

the tallest. 
104 @. Can you remember what was the frontage of that build- 
ning on 7th street ? 

A. I think the frontage of that building is about forty feet. 

Q. When did the repairs to the corner building commence ? 
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A. Tam not positive about that, but I think that the repairs to 
the corner building commenced in November. 
(. Of what year? 


.# 


A. 1878. 
@. How long were they in progress ? 
A. They were in progress almost all winter, think. I am not cer- 
tain about that. There are parties here es are better able to an- F 


swer that question than I am. 

(. Give us the best information you can on that subject. 

A. I think they were in progress during the winter. I cannot 
say positively how long it was. 
@. How did you transact your business while the obstructions 


). 
were there? 
A. I went to work and cut down the front and did all my own 
repairs. 
Cross-examination by Mr. SELDEN: 
a How long and when first were you acquainted with these build- 
os that are cz alled the Federal Buil lings ? 
ye I have been acquainted with the buildings ever since 1861], 
when I first came to Washington. 
105 Q. When you first knew the buildings were they occupied 
separately or were they used as an entirety ? 
A. When I first came to Washington I am under the impression 
that they were dwellings. 
®. Those on F street as well as those on 7th street ? 
Those on F street were. 
©. How many were there? 
A. I am not certain whether there were three or four. 
@. Were any of those on 7th street occupied otherwise than as 
stores ? 
Those on 7th street were stores. 
(. Inciuding the corner building ? 
A. Yes, sir. 
Q. And the others which fronted on F street you think were dwell- 
ings ? 
A. Yes, sir. 
Q. Did you move out of your store at all while the repairs were 
being made on the building? 
A. No, sIr. 
Q. At the time these repairs were commenced were the rooms gen- 
wenily occupied or not? | 
They were all occupied. 
Q Do you know of any person who occupied a room above the 
basement who moved out while these repairs were going on ? 
A. I cannot name any party, but I know that some parties did 
move out of the corner building. 
Q. How many? 
A. There were three or four. 
Q. Did the shoal bulk of those who held possession of rooms up- 
stairs in the corner building remain there ? 
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A. I know all of those in the corner building were very 
106 much frightened and some of them did move out. 
What became of the others, did they remain? 
A. Yes, sir; some of them remained. 
How many a do you suppose were tenants of the upper 
rooms of the corner building? 
A. I could not tell you, sir. 
(). A dozen or more? 
A. Oh, no; I do not think there was a dozen in the corner 


building 
(). Half a dozen? 
A. Yes, sir; there might have been half a dozen. 
(). Can you not reca ll the names of some of them ? 


4 

A. Yes, sir; Mr. N. Crawford was there for one? 

». Who else? 

A. Mr. 'Towles was there; whether he was in that corner building 
not I do not know; I am under the impression he did occupy a 
portion of that corner building. 

. Who else? 

There were some porties who occupied the upper story that 
were freightened and moved out; they used = for sleeping rooms ; 
[ know there were some tenants up there who kept house; what 
their names were I could not say. 

Did Kilburn & Latta have an office in that building ? 

A. They did have an office in that building, but in 1873 they 
were not there. 

Q. Did you observe any crack in the wall? 

A. My impression is there was a crack, or else that I was 
107 told there was a crack; whether I saw it or not I cannot tell 
at this time. | 

Have you any recollection at this moment of observing any 
erack in the wall? 

A. No, sir; I have no recollection, but I know the wall was ina 
very dangerous condition and the whole thing was ready to tumble 
over and they had to get very large props to prop it up on the I 

street side. 

Q. It did not in fact fall ? 

A. Oh, no, sir: if it had we would have heard it around there. 

Q. You say there was an entrance on 7th street; was there any 
entrance on F street at all in 18735? 

A. Yes, sir; there was one entrance. 

Q. Was it an entrance which gave access to the rooms w 
upstairs in the corner building ? 

A. Y es, s1r. 

@. And to those which were below ? 


A. Yes, S11 
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108 Tuomas B. EntTwIiste, a witness of lawful age, produced, 
sworn, and examined, on behalf of the complainant, deposes 
as follows: 
By Mr. WELtIs: 

Q. Please state what your business is and how long you have been 
engaged in it. 

A. Iam at present inspector of buildings of the District of Co- 
lumbia. 

Q. How long have you held that office? 

A. Six years last October ; since October, 1877. 

Q. Do you know the premises at the southeast corner of 7th and 
F streets, the Federal Building? 

A. Yes, sir. 

Q. How long have you been acquainted with those premises? 

A. I recollect them as far back as when they were originally 
built. 

Q. What did those buildings consist of up to 1875 ? 

A. I cannot tell you whether it was up to 18738 or not, but I know 
Gideon built a row of houses fronting on F street, with the back 
buildings running down south from the others. 

Q. Where did that row end? Did it come up to the corner ? 

A. Yes, sir; 1t came up to the corner. 

(. How many houses were there? 

A. I do not recollect how many there were. 

Q. What was the structure on 7th street ? 
109 A. According to my first recollection of it there was a back 
building there, and a yard in the rear of it and alongside 


(. On 7th street? 

A. Yes, sir. 

Q. About what was the size of that yard? 

A. That I do not recollect. I know there was a back building 
there, probably thirty-five or forty feet long, besides the main house 
and a small yard beyond that. That is my first recollection of it, 
when they were built. 

Q. When was that building at the corner of 7th and F streets 
built ? 

A. I could not tell you what year. 

@. Can you remember pretty nearly ? 

A. It has been a good while back; I suppose it has been nearly 
twenty-five years ago; I could not tell. 

Q. I mean the building that was first put up and that is now on 
the corner. 

A. There is a little of it left; it has been cut to pieces. 

Q. That is the house you have been speaking of ? 

A. Yes, sir; it was put up fully twenty years ago, and probably 
more; I do not know. 

Q. Do you remember what the condition of that building was in 
the summer and fall of 1873, ten or eleven years ago ? | 


AD) 


A. I was passing there a good deal in 1873, when they cut the 
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street down, and I was called on to underpin the corner house, and 
did underpin it. 

110 Q. Tell us what was the condition of that property after 
the street was cut down and before the underpinning was 

done. 

A. My recollection is thet that foundation was up about three 

feet out of the ground above the grade of 7th and F streets, setting 

on the edge of a bank of earth excavated tolerably close to the 

house, and some temporary props were put up to keep it in posi- 

tiON. 

@. What was its danger or liability to fall? 

A. It depended altogether on the action of the weather on the 
exposed earth that was on the outside; crumbling at any time it 
would let the house fall. 

Q. The loose bank of earth was what supported it ? 

A. That was its principal support. 

@. What was there in the way of props or supports? 

A. There was some angling propping. 

Q. What is an angling prop? 

A. It is a prop with an inclination toward the house. 

(. The base standing further out? 

A. Yes, sir. Those props were put there, [ think, as a precau- 
tion to prevent the building from going over. 

Q. To how much of the whole building on 7th and F streets did 
that danger extend ? 

A. I did not underpin any but the corner building proper, where 

the bank was; I think it ran back about seventy-five feet on 
111 EF street and about forty feet on 7th street; that is my recol- 
lection. 

Q. Who underpinned the portion of the building lying south of 
the work you did? 

A. Tnat I do not know. 

Q. Do you remember seeing it done? 

A. No, sir; it was done before I went there. 
that I was underpinning the corner there was a party underpin- 
ning the house east of that. 

Q. On F street? 

A. On F street. 

Q. You did not do the whole of the underpinning on F street ? 

A. No, sir; I came down as far as the entrance way from 7th 


During the time 


street. 
Q. Do you know how deep the stores fronting 
tended at that time? 
A. Idonot. I did not pay any attention to it. 
Q. You do not know whether the distance was great or slight ? 
A. No, sir. 
Q. Was there any change made as to the depth of those stores. at 
the time you put the underpinning under the building? 


A. Not that I recollect. 
Q. Did you put it under any walls except the front walls? 
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A. We underpinned the walls all around that corner section, 
both the south and the east walls. 

Q. What was the extent of wall that you built, in running feet, 
if you can remember? 


A. I suppose about a hundred and fifteen or a hundred and 
twenty feet of the south and east w: sale. 
112 Q. Was it all exterior or some interior? 


Those walls were all interior; as far as the other walls 
were concerned, they were party w: alls between them. 

Q. How much were exterior walls 

A. With the exterior walls we went down about three feet below 
the surface; I suppose we took those walls out clear up to the third 
floor in both streets. 

©. From three feet below the surface? 

A. Yes, sir—the present surface—and put tthem up to what would 
be the third floor from the street now ; took out two stories. 

@. What was the necessity of taking out the two upper stories ? 

A. The former front windows had long iron posts running up to 
that height, embracing the two stories; on the F-street side the 
wall was in such a sh: iky condition that it was necessary to take 
out.’ 

Q. How high up did you take it out on F street? 

A. We went up near the third floor ; it shows for itself there new. 

@. Before you commenced putting 1n the underpinning what was 
the general condition of the exterior wall as to strength and sta- 
bility ? 

A. It was nota very strong wall anywhere; I do not think many 
yf them are ; it was rather poorly built—so poorly built that we had 
difficulty in propping It. 

Q. What is the fact as to whether or not the walls had been weak- 
ened by cutting into them ? 

A. No, sir - it was the bad building ; salmon brick, and very poorly 

laid, principally. 
113 Q. Have you any knowledge or remembrance in relation 
to an alley at the end, running from 7th street east, where 
this building is now on 7th street ? 

A. I think I recollect an alley at the rear of this corner lot, run- 
ning in behind; a narrow alley. 

a How long had you known that alley or passage-way ? 

A. I passed it every day, I suppose, for fifteen years ; I was famil- 
iar with it; I could not ex xactly give the width of the alley, but | 
am satisfied there was a narrow alley running in there. 

Q. Do you know when the building on 7th street south of the 
corner was put up? 

A. No, sir. 

@. You cannot recollect when it was? 

A. No, sir; I cannot; my memory is rather defective about that; 
I do not recollect when it was done. | 

Q. Is there no fact by which you can refresh your recollection as 
to the date? 

es No, sir; I would not like to undertake that; I don’t rec- 
ollect. 
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Q. Can you remember how long it was before the underpinning 
was put there ? 

A. No, sir. 

(). Are you without any recollection Ol} the subject, Or Call you 
tell us whether it was many or few years? 

A. I don’t recollect anything about when those buildings were 
put in the rear on 7th street. 

Q. Do you know what was the expense of making the repairs that 
made? 
114 A. That is more than I can tell you now; I think from 

| 


recollection it was something upwards of ten thousand dol- 


©. Have you Ot the figures ? 
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the assignee. I would have to get them there. 
By Mr. WELLS 
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Cross-examination by Mr. SELDEN: 
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None oi these walls di 1 1n fact fall, did the, 


\. [t was not necessary, as the rest 
down in. orde to insure the safety of the building, was it 

A. The walls above the second floor were so baldly sprung and 
split that it was found necessary when we underpinned the house to 
bove that and take the wall out. 
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(). lg Pasa what cause? 

115 A. in sounding it I found that the pressed-brick facing 
had split a the inner nine inches of the wall about seven 
feet in height. The inner portion was built of salmon brick, and 
hevsfore it was necessary to take itout. Wecould not even depend 
upon it to stand on the top of our Drops, and we had to LO above it. 
Q. Was that fers the original defective construction or from the 


eh: ange of grade? 

ny Prin cipally from the original construction. 

When was shoes t the work of excavation on 7th street at that 

ret? was first begun _ fore or after October in 

A. I do not aa. 

@. When did ie Guam teala to work on the building in under- 
pinning it? 

A. My recollection is it was in 1874. . The books will show, 
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©. You do not know when the work of grading was first begun on 


7 
that street ? 
A. No, sir. I know the corner building stood a good while after 


it was cut down before anything was done with it. 
Q. Do you know whether, after the grading was completed, the 
corner building continued to be occupied by tenants ? 
No, sir; T do not. 
Do you know whether there were any 
W ee n you were doing the underpinning? 

A. There was no one in the first twostories that we worked on. 
116 @. When did they move out, as far as you know? 

A. That Ido not know. They either had it vacated, or 
else they moved out, being fearful of the building before we went 
there. 

Q. You are certain when you were doing the work of underpin- 
ning and improving that building there were no tenants in the sec- 
ond and third stories? 

A. I said the first and second stories. We had to take the walls 
right out; there was no chance for anybody to occupy it. 

(). How many entrances were there to the building ? 

A. There was only one as far as I had any connection with it or 
anything to do with it, and that was the one on 7thstreet. Ido not 
root whether there was an entrance on F street or not. 

There may have been as far as you know? 
There may have been. 
Q. What was the necessity of removing these iron posts that were 


tenants in there or not 


there? 
They were too short for the new structure after dropping the 


floor down some three feet. 
Q. Could not that have been remedied by underpinning it below ? 


A. No, sir. 
THOS. B. ENTWISLE. 


Mr. Entwisle, on M’ch 24, 1884, furnishes the examiner with the 


following: Amount of bill for repairs at 8. E. cor. of 7th & F Sts., 


$9,401.95. 
EK. D. EASTON, 


NosieE D. LARNER, a witness of lawful age, produced, 
sworn, and examined on behalf of the complainant, deposes 


as follows 
By Mr. WELLs: 
Q. Please state how long you have known the premises at the 


southeast corner of 7th and F streets. 
A. Ever since I was old enough to know anything. 
Q. Did you ever occupy or live on any portion of the premises ? 


A. No, sir. 

Q. How near to them? 

A. I was born and raised across tle street. 

Q. You are related to some of the original occupants ? 


117 
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A. Yes, sir; my grandfather built the houses and my mother 
owned one. 

Q. What houses were those that were built by your grandfather ? 

A. He originally built three. 

Q. Tell us where they were located. 

They were the first, second, and third, commencing at the cor- 
ner of 7th street. No. 1 and No. 2 were his and No. 3 was my 
mother’s. Mr. Shanks owned the one adjoining, Mr. George Gideon 
owned the next one, and my grandfather built No. 6. 

Q. They were all dwellings originally, were they ? 
A. Yes, sir. 
How far south did they extend from F street ? 
118 A. I think the main buildings were about thirty-six feet, 
or something like that, and then they had back buildings 
with circular corners near the house; I suppose probably about 
thirty feet more; somewhere in that neighborhood. It has been a 
long time since I saw them, but that is within range anyhow. 
Q, What was on the exact corner of 7th and F streets ? 
. There was a dwelling, first occupied by Dr. Wiliiam P. Joln- 
ston ; he was the first tenant the house ever had. 
Q. “How deep was that house ? 
A. ‘They were all the same depth. 
©. What was immediately in the rear of the buildings, south ? 

There was a yard and then there came a small alley of about 
three feet; then there came a vacant lot, which wasa yard attached 
to my grandfather’s residence, which was just south of that lot; 
this vacant lot was subsequently built upon by Dr. Johnston, who 
then lived in the corner, and it 1s now occupied by an insurance 
office. Dr. Johnston bought that lot from my grandfather, and, 
starting from the alley, he built south to another alley which they 
owned jointly between the house where my grandfather lived and 
where Dr. Johnston was. 

@. What was the size or width of the alley that you speak of? 
A. It was not over three feet. 
J. Where did it begin ? 
A. It began at 7th street and was run with a brick wall, if I re- 
member correctly, all the way through, until it came out in 
119  ~=the rear of all those F-street houses and into the back alley, 
which was in the rear of the residence of Dr. Johnston and 
my grandfather and where they had their stables, and connected 
through with this big alley on E street, turned to the west and then 
to the north, turned into this little alley and came out on 7th 
street. 
Q. What means of egress was there from the rear of the I-street 
houses onto 7th street except this alley ? | 
A. Nothing but the alley. 
Q. How long was that occupied as an alley within your remem- 
brance? 
It was occupied as an alley until Mr. Robbins shut it up with 
a house on 7th street, when building those houses in the rear of the 
corner house. 
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. When was that ? 
A. 1 cannot tell you that; I know the fact that it was done, but 
the year | cannot tell you anything about. 
@. You say when Mr. Robbins built the houses on F street; what 
do you mean by that? 
A. He leased those two corner houses—the first and second ; first 
from my grandfather, and some years after that he leased the house 
that be eros d to my mother. 
(). That was which one from 7th street? \ 
A. The third one from 7th street; I do not tl hink he got that lease 
until after my mother died, although I am not positive; then it was 
leased by my sisters, who were the owners of it at her death. | 
think he built those houses after he got that lease and ran 
120 ~=them across her lot, although that mav not have been the 
time he did so; of course, | do not pretend to be certain 
about some of these dates, because it was not a matter that I paid 
much attention to. 
(. Can you remember near e! ough to tell us about the width of 
the land and houses on F street ‘ 
A. Each house and lot was twenty feet. 
Q. Y,ou say when he built the houses on 7th street he extended> ; 
the buildings far enough back to run over onto the third lot ? 
That is my impression; about sixty feet; there were three 
lots; I know it was a matter that was discussed at the time when 
the property was leased, as to what would become of that portion of ? 
the building that was over my sister’s ground, if he did not succeed 
in buying the property. 
) You are not able to recall the time when the houses on 7th 
street were built? 
A. No, sir; I know the fact of their being built; I had no in- 
terest in the date and do not remember 
@. Do you remember what the length of the block was on 7th 
street ¢ 
A. I think the lots were a hundred feet deep; that is my recol- 
lection. 
ate the building Mr. yt ins built did not extend from the 
eorner of F? I thought the vas a corner that was not rebuilt. 
A. It was all the same thi 
Q. He left the old sahding standing and built right on the 
12] whole distance ? : 
A. Yes, sir; and raised the corner building. 
(). Do you know how deep the stores fronting on 7th street were 
in 1873? 
A. My impression is that the stores at that time covered the three 
lots. 
2. So that they were at least sixty feet deep 
A. Yes, sir; sixty leet any how; there was an elevation, I think, 
in the st tores to the rear; the front was lower than the rear. 
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Cross-examination by Mr. SELDEN: 


@. Have you ever examined the deed that Robbins got for his fee 
simple interest in the property ? 

A. No, sir. 

. Have you in your possession the leases that Mr. Robbins got 
for the leasehold property 

A. No, sir. 
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@. Do you recollect when the work of improvement upon this 
property was begun after the excavation on 7tl 

A. I recollect it, but I could not give you the date. 
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If that property had been my own I should have held it in 
1873, at the lowest calculation, at a hundred and twenty-five thou. 
sand dollars. 

I refer to the rental value ? 

~ It was cut up so I have no idea of how many rooms there were 
in it or how they were arranged; I never went through it. I think 
the seven houses were worth at the lowest calculation a hundred and 
twenty-five thousand dollars. 

q. At that time? 

A. Yes, sir. 

@. Were you at that period familiar with the value of real estate 
in the city? 

A. Yes, sir; I think I was; it was not so inflated and boomed up 
as it 1s now. 

@. You have been connected with the insurance company here 
for a long time, have you not: 
Yes, sir; since 1865. 
And had to do with real estate insurance and business of that 


NOBLE D. LARNER. 


124 RoBERT WILLETT, a witness of lawful age, produced, sworn, 
and examined on behalf of the complainant, deposes as fol- 
lows: 


By Mr. WELIs: 


Q. How were you employed in 1875? 

A. In 1873 I was not doing anything. 

@. Were you ever employed by the German-American Savings 
Bank ? 

No, sir; I was never employed by them. 

@. Had you at any time the collection or the account of the rents 
of the property known as the Federal Building on the southeast 
corner of 7th and F streets? 

A. Yes, sir; I had the collection of those rents from the Ist 
of February, 1879, until the property was purchased by Mr. Rollins. 
Just what date it was I do not know. 

Q. Can you state what the annual rental of the property was ? 

A. No, sir; I cannot. I can only guess at it. I did not know 
what I was going to be called here for to- day, and I not look the 
matter upat all. I could bring my rent iedger around and show you. 


ROBERT WILLETT. 
(The examination of this witness was then suspended to enable 
him to furnish the information desired.) 


Counsel for complainant offers in evidence a letter of which the 
following is a copy. 


Counsel for defendant admits the signature, but objects to the 
letter as irrelevant, incompetent, and inadmissible: 
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125 W ASHINGTON, D. C., Nov. 1, 1875. 
To the president: and directors of the German-American Savings 


‘-ENTLEMEN: It will doubtless be recollected by Messrs. Hitz, Mat- 
tingly & Prentiss that . portion of our original agreement was that 
after the first of November, 1873, they were to relieve me of all the 
current charges and expenses in any and every way relating to the 
Federal Block property, but by an oversight in drawing the lease 
no mention was made therein of the matter of insurance nor of the 
condition in which the property was to be returned to me in case 
the lessees should not avail themselves of the privilege of purchasing 
the property during the term of the lease. ‘The lease provides that 
in Case the lessess shall not avall the Hise lves oO! ' the said pereege 
purchase the property is to all come back to me upon the repay- 
ment of certain large sums of money specified in the lease and eight 
per eent. Interest theret pon ; those SUINS Ol wondesind being eed 
upon the value of the lots and the buildings then situated there- 
upon. As the lease now stands aul 1 hie » buildings t upoi the re- 
spective lots be destroyed by fire during the last year of the le ASO 
the lessees would receive one hundred thousand dollars as the in- 
sured value of the buile eon turned over to them by m ¥ and they 
could pass over to me the bare lots at the termina ition of the lease 


and demand therefor the whole amount of the several sums of 
126 money specified in the lease, together with the accrued interest 


thereupon. [t therefore appears to me that a mere statement of 
the situation must convince every one " at the lease ought to be so 
amended as to require that the buildings that were standing upon 
the lots at the date of the lease shall i all times be fully insured, 
and that in the event of destruction by fire the insurance money 
should be expended upon the property. 

As my confidence in the fairness of Mr. Mattingly was such that I 
implicitly trusted the preparation of the lease to him, not having 
had it examined by any other lawyer, I think that I have some 
claim upon such influence as he can exert in bringing about such 
an amendment of the lease as a reasonable regard to my Interest 
may seem to demand. 

All of which is respectfully submitted by— 

Yours very truly, Z. C. ROBBINS. 


Adjourned until Feb’y 26th, 1884, at same hour and 
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127 FEBRUARY 26, 1884. 
Met pursuant to adjournment. 

Present: Mr. H. H. Wells and Mr. Wm. F. Mattingly, for com- 
plainant; Mr. John Selden, for the defendant. 

Plaintiff’s counsel offers in evidence certified copy of deed from 
Jacob Gideon and wife to William P. Johnston, marked Exhibit H. 
H. W., No. 10. (It is also W. F. M., No. 10), page Zoo. 

Objected to by Mr. Selden as res inter alios and incompetent, irrele- 
vant, and inadmissible. 
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NEWTON CRAWFORD, a witness of lawful age, produced, sworn, and 
examined on benalf of the complainant, deposes as follows: 


Direct examination by Mr. WE 1 
Q. State whether you know the Federal Building, at the corner 
of 7th and F streets of this city, how long you have known it, and 
in n your acquaintance with it began. 
A. I have known the building on the corner since 1861. 
@. Tell us the nature of your acquaintance with that building. 
A. I have occupied office rooms in that bi yuilding most of the time 
since about the middle of June, 1868; the, exact date I could not 
tell you. 
128 Q. Do you know when the four-story pressed-brick front 
on 7th street below the corner was built ? 
A. I could not tell you that date 
(. Was it before or after you went Into occupation of the build- 


: 
ing ? 
A. It must have been before. 
@. It was there when you went there ? 
A. Yes, sir. 


Q. What was the condition of that building in the summer and 
fall of 1873 and in the following winter? Iam referring to the time 
when the streets were graded. 

The condition of the building was very near as it is at present, 
so far as shape and form of rooms and their accommodgaion is con- 
cerned. After the grading was done on the corner [ think, perhaps, 
the floors of one or two of the rooms each way from the gorner were 
let down to accommodate the grade. Immediately orf the corner 
when I first went into the building and up to the time that the 
grading was done the a was occupied as a oe store. 
Afterwards , when the grading had been completed, other business 
went in there, followed by the German-American Bank. 

Q. What was the condition of the exterior walls, after the grading 
was completed on the street, as to safety ? 

The foundations of the building, after the grading, were taken 
yut and new ones putin. I never considered that the building was 
in danger, having lived in and about Chicago,and knowing all about 

their modes of taki ng care of houses. | considered that there 
129. ~=was no danger in the building, although I was ordered out of 
it because it was unsafe. 

Q. By whom were you ordered out? 

A. By Mr. Cluss. 

@. State what office Mr. Cluss held at that time? 

A. If I remember rightly, I believe he was inspector of buildings 
under the government of Mr. Shepherd. If the building ~ id been 
in the hands of skillful mechanics, I did not consider that it was in 
any danger of faliing down. 

Q. What was its “condition, irrespective of any mechanics, after 
the street had been dug down and before the foundation was put 
in? 

A. I then considered it dangerous. 
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G street, and [ think I was gone out of the building for four or five 
at months 
at Q. And then you returned ? 
at @. Did you return as soon as it was completed ? 
As soon as it was completed and the office in such a condition 


« 

‘4 

rice 

that I could vO 1n. 

@. When the alterations were put into the building was there any 

change as to the shape or depth of the rooms in the lower story ? 
1. My recollection is that the room on the corner that had pre- 


viously been occupied as a tobacco store was extended on F street. 


Q.. How far? 


A. I could not say how far. I may be wrong about that, but I 

think the tobaceo store did not go back the width of the building 

originally; that there was an office of some kind in the rear 

182 ~—s off it, and that after the new foundation was put in, and they 

had sunk the floor lower, the entire forty feet, and perhaps 
next twenty-four feet was added to that room. 


, 


the 
Cross-examination by Mr. SELDEN: 
@. You say that you think the excavation under this building 
commenced about the first of the summer ? 
A. That is my impression; I could not say positively. 
Q. And that the process of excavation was continued three or four 
yn ¢ 


months ' 

A. I should think so. 

Q. The excavation then would have been compteted about the 
first of September, would it. not ? 

A. Probably, if Iam right in my data. 

Q. Have you any reason to suppose that it was not completed be- 
fore the middle of October ? 

A. I could not say positively, because I never charged my mind 
with those things, and I cannot state without reference to my mem- 
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oranda. 

Q. I do not mean to inquire now when it was necessary for you 
to move out, but when the work of excavation was commenced and 
when, approximately, it was finished. Have you any data by which 
you can ascertain ? 

A. I probably have no data as to that. 
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H] Q@. I understood you to say that the condition of this building 
di after the excavation was completed was such that if properly at- 
tended to by competent mechanics it was in no danger of fall- 
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133 ing down. Am I right in that? 
A. You are correc: in that—ifit was in the hands of proper 
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mechanics. 

. Did you observe that the outer walls of the building were 
fractured at all? 

A. I did observe one or two cracks in the building, but not to 
such an extent as to endanger it with proper caution. 

Q. Was that before or after the work of underpinning was com- 


menced ? 
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A. It was before the work of placing the present underpinning 
was commenced. 

Q. And before or after the excavation was completed ? 

A. After the excavation was completed. 

Q. Do you know whether any tenants remained in the former 
buil ling after the excavation was completed ? 

A. I think Mr. Gridley, of Munn & Co., staid all the time of the 
excavation. 

@. Do you know whether any tenants continued ‘in the former 
building after the process of underpinning was commenced ? 

A. Mr. Gridley has occupied there ever since for Munn & Co. 

@. And he did remain * se while the process of underpinning 
was going on? ? 

A. That is my recollection of it. 


@. Did any tenants remain in the building after shores were 
erected, as you have mentioned, to keep up the walls? 


A. I do not know about any others who left exe ept myself. 
. How many entrances were there to this building in 1873 ‘ 
A. The question is very general. 
134 (). Was there an entrance to that building on the F-street 
side as well as on the 7th-street side in 1873? 
A. There were entrances on both fronts, if I recollect. Yes; they 
had entrances into the entire building both ways. 


NEWTON CRAWFORD 


JAMES H. GRIDLEY, a witness of lawful age, produced, sworn, and 

examined, on behalf of the complainant, testifies as follows: 
Direct examination by Mr. WELLs: 

Q. If you area tenant and have been an occupant of the build- 
ing on the corner of 7th and F' streets I should like to have you tell, 
in your own way, when you went in, how long you remained, and 
the condition of the building and what part of it you occupid. 

A. I represent Munn — Co. We moved in the building in 1866; 
the month I cannot now call to mind, but it seems to me that it was 
about December; I am not sure about that; we occupied the build- 

ing until we were twice notified to move out on account . 
135 the building being unsafe. Upon receiving the second noti 
we did move four or five doors below, and occupied ae 
rooms until the building was again fit for habitation, when we went 
ancy and have continued to occupy the premises since. 
What was the condition of the building as to safety after the 
isaoane of 7th and F streets in 18735? 

A. I really could not tell that. I never considered the building 
unsafe, and should have stayed there if they hadn’t frozen me out. 
They took the windows out, and so I had to get out. 

@. How low was the street excavation below its old sidewalk 
line? 

A. I imagine seven or eight feet, but still I don’t know. 

©. What was done to secure the buik ding to prevent its falling, if 
anything ? 
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A. I don’t remember of any toning be Ins done before the new founda- 
vions were put In. 
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(.). Were not some shores put up to support It and prace it up irom 
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A. Yes, sir: I believe so. 

(). Now, tell us what was done 
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A. I really couldn’t tell you about that; I don’t remembered par- 
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ticularly ; it was braced up in some way or other. 
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A. | do not. 
4 &. f ‘ ' ' | SS ses a 19 
156 \/. Do you remember when it was ended ‘ 
A. I do not. 


(). Do vou remember what vear it was? 
, ° . | ] i - mo 
I do not: but | Imagine somewhere about 1872. 
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io vou remember what time in the vear ’” 
; : ' nde: 
A. No, I could not tell you that; | | 
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A. Yes, I imagine so; but still I aon Know anything about 1: 


[ didn’t charge my mind with it at all, I had other things to at- 
tend to. 

Q. Do you know what tl 
to rooms, whether it was the same then as now 

A. Only the part we occupied. I know the arrangement there is 
not the same now as it was. | 

©. What is the difference? 

A. In the main building on the F street side there was a door for 
the front room. When the building was rebuilt they changed that 
and put the door back in a little room that we occupied as a draught- 
mans’ room and made a hall of that 

©. Were the outside entrances the same as now ? 

A. That is the outside entrances I am speaking of. There was 
only one outside entrance to the rooms we occupied. 

(). How did they get access to the rooms on that floor where you 
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ie arrangement of that building was as 


are prior to this? 
A. From the 7th street entrance. 
137 @. And there was no main entrance on F ? 
A. No, sir. 
Q. And how did they obtain entrance to the upper stories of that 
building? 
A. On 7th street. : 
Q. Is there any outside entrance now on F by which they could 
get access to the upper room? 
A. Not the front building. 
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q. Are you certain that there was no entrance to that building on 
iH’ street in 1873? 

A. Yes; to the front building. 

®. Are you certain that there was no entrance to the corner build- 
ing on F street in 1876? 

A. Yes; no entrance except to our office. 

() You would not have moved out of this building on account of 
this excavation on your own accord, would you? 

A. No, sir. 

@. You did not yourself consider that the building was in any 
aqanger f 

A. I did not. 

And you only yielded to those two notifications that you re- 
ceived to move out? 

A. No; I yielded because I was frozen out; I couldn’t stay there. 

Q. Then you did not even yield when you received these two no- 
ifications ? 

A. No, sir. 

@. But you were compelled to leave because they dismantled your 
apartments and you could not stay in them? 

A. That 1s it. 

@. And they were dismantled without giving you any previous 
otice of their intention to do so? 

A. Yes, sir; they gave me notice that if I did not move out they 
vould pull the building down over my head, or something to that 
effect. 

@. And yet you remained in possession notwithstanding these 
otices until they dismantled your apartments? 

A. Yes. 2 
. And that was a cold time of the year, was it? 

A. Yes, sir. 
140 @. In winter? 

A. I couldn’t tell you whether it was in the fall or spring, 
but I know it was quite cold. J know it was not in July; Iam sure 
of that. 3 

@. Do you know whether any of the other tenants in that build- 
ing on the corner remained in after the work of excavation was 
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completed ? 

A. I eouldn’t tell anything about that. 
Q. Nor whether after the underpinning was begun ? 
A. No, sir. 

By Mr. WELLS 

Q. Who was it gave you notice? 

A. I am not sure who it was, but it seems to me that it was Mr. 
Cluss, the inspector of buildings. 


JAMES H. GRIDLEY. 


CLARENCE H. CLARK ET AL., &¢., VS. ZENAS C. ROBBINS. 59 


141 BENJAMIN U. Keyser, a witness of lawful age, produced, 
sworn, and examined-on behalf of the complainant. dleposes 
as follows: 


By Mr. WELLs: 


Q. Do you know the-premises at the corner of 7th and F streets 
< known as the Federal building? 
A | do. é 
% Q. How long have you been acquainted with that property ‘ 

A. Intimately since Nov. Ist, 1878. een 

Q. What was the nature of your acquaintance, if any, prior to 
1878? 

A. I had not any. 

Q. What was your acquaintance from 1878 down? 

A. The building came into my possession as receiver of the Ger- 
man-American National Bank and I held it until October, 1880, or 
maybe November, when it passed from my possession into that of 
Mr. E. A. Rollins. 

(. Can vou tell us what was the rental of that bnilding during 
the time it was in your possession? 

A. Approximately I should say about a thousand dollarsa month. 

(). For how many months? | 

A. From the Ist of November, 1878, for about two years 

@. Can you separate the rent of the buildings forty feet by a hun- 
dred on 7th street and those in the rear? 

A. I cannot. 

@. Have you any data in your possession by which you 


142 could do so? 


A. It is a pretty O12 conundrum a ae could Lé lI approxt- 
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matelv. some o] the property covers both Lrac ts—thi tortv-1o0o0t 


i 
strip on 7th street and that back of it. It would be difficult to de- 
termine what was the rent of each specific propert 
that were within the forty feet could be determined and tnose that 
were entirely east of the forty-feet strip could be determined 
(. Can you make that approximate estimate now ? 
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A Gild 
No; I would not like to attempt it; Mr. Ri 
» for instance, run over that. 
Q. What other apartments run over? 
A. All of the stores on 7th street. 
(). How about the third story ee 
! A. I think the apartments there are mostly in the forty-foot 
strip. : 
@. Or on the other side? 
A. I do not know that I have everseen a drawing higherthan the 
second story; I have seen the first and second stories mapped. 
Q. You knew nothing about the repairs, | suppose ? 
A. No, sir; nothing. 
Q. Can you conveniently bring us by Thursday an approximately 
accurate statement of the rents relatively derived from each piece of 


property ? 
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A. I think I ean, it will bea work of some little time. I would 
i143 ~—s hike to say that the-report I make upon that point will be a 
little mixed as to the properties that cover both tracts; it 
would be very difficult to determine how much belongs to each. 

Do the books in your possession show the rental value of that 
property from the time that the bank went into possession ? 

A. I think they do. 
(). Can you make your statement extend over both periods ? 
A. I can make it so. 
Cross-examination by Mr. SELDEN: 
’ You 
lild} Ing before 1878, did you i4 
A. Not a thing ; I never was inside of it. 
Q. That portion of the property which fronts on 7th street is 
much more valuable than that which fronts on F strect, is 1t not ? 
A. I should think so; very much more valuable. 

And the rooms fronting on 7th street produce a greater rental, 
peharally, than those which front on F street, do they not? 
A. Rel — ly ; yes, sir. 

Q. How | ong had you lived in the city of Washington before 


1878 
A. Off and on since 1850. 
@. Continuously, how long before 1878 ? 
A. Four years, and then there was a hiatus of five years; 
144 before that I was here continuously. From 1850 to 1869 I was 
—— sly in Washington. 


(). hen you were here between 1874 and 1878? 


A. y es, sir. 
How, if you know, were rents affected in the District of Co- 
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knew nothing about the interior configuration of this 


, 


lumbia by the panic in 1873; were they generally increased or di- 
minished ? 

A. So far as I can judge from my own property they were dimin- 
ished. 

Q@. What was the ratio of the diminution ? 

A. Oh, a varying ratio. 

Q. What percentage generally ? 

A. That is a pretty hard question to answer ina moment. I do 
not know that I could tell. 

@. Was it in any considerable degree or not? 

A. Yes, sir; I should say there was a material diminution. 

(). During the two years that you were in possession of this prop- 
erty you say you received a thousand dollars a month of rent for it 
on an average. Was that net, after paying expenses? 

A. No, sir; that was gross. 

Q. What was the net rent ? 

A. It would be the gross rent, diminished by the taxes, the gas 
t] i. insurance, and the pay of the janitor. 3 

. How much do you think that would leave ? 
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: I suppose the total diminution of that revenue would be about 
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GZ  ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &¢., AND 

\. IT could not tell now without looking at the deed. 

. Which part did yeu go into possession of first ? 

A. The corner. 

oo ow muc -h did the corner you speak of embrace ? 

A. I think the first lease was for the two houses—forty feet 

Q. neainnys on what ? 

\ Fronting on F,and about 100 feet on 7th. 

®. Was the house 100 feet? 

‘A No the lot. There was a three-story residence with back 
building; the other improvements I made myself. 

©. That is the back bull - ng back from F'? 

A. Yes; I took it first on a ten years’ lease, and before that 

148 expired it was renewed, with the privilege of purchase, and 


that renewal was for five vears, with all the privileges of the 

original lease, and then I took a deed; that was fifteen years after | 
took possession first. 

@. When did you first enter into possession of the leasehold 


4 
a 

| could r a ae 
A. 1 eould not Pive YOu the Gates 5 tile 
7 ee YRS ; ee we ee Be eae. Be ~ oo | ae ’ 
Nrs. pldeou s was the frst propery l leased and I think Larner’s 


was » last. 

Q. W hich one was Mrs. Gideon’s ? 

A. The fourth from the corner of F — 7th; there were six 
houses on F street ; Larner’s was the third, Gideon’s was the fourth, 
and the house owned by Mrs. Shanks & by ge Hitz & wife was 


the fifth, and the Gideon estute was the sixth. 

@. Can you give from memory a concise statement as to the 1in- 
provements which you made on the property and the time when 1 they 
were made ? 

A. No, I cannot; the first improvement was on 7th street. 

I have a statement that you made once In relation to those 
improvements, which I will show you for the purpose of refreshing 
your recollection. This is your deposition in the case of Mary V. 
Larner et al. vs. George 8S. Gideon eé al., No. 1538, in chaucery, which 
was taken, it appears, some time in April, 1870. 

A. I « or swear to anything that is contained in that. 

Then I would like to have you give substantially the 
149 same statement here as you then made. 

A. The improvements on 7th street were made at two dif- 
ferent times. I think the first improvement on 7th was the two 
lower stores made by Baldwin; the next was to take down the 
rear of the corner house and put up the two stores that are there now. 
The original corner building now represents two stores. At first we 
added two stores south of the back building, and each house had a 
back building, a kitchen, and dining-room and two-chambers. | 

@. Where were those stores built ? 

A. Adjoining Dr. Johnston’s, at the extreme rear end of the lot. 
@. When were those stores built? 

A. I cannot tell without the original lease. 

@. Can you tell us exactly about it from that de eposition of yours 


to which I have referred ? 
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The next paragraph begins on page 27 of said deposition and ends 
age 28, and is as follows: 

he premises embraced in the original lease only extended 97 
feet on 7th street to a narrow alley leading from 7th street east- 
wardly something over a hundred feet to a broad paved alley in the 
rear. By obtaining control of the third, fourth, fifth, and sixth 
houses on I street it gave me the right of closing up that narrow alley 


and building upon it, and it also enabled me to connect the 
152 entire premises with the broad paved alley before referred 


to, and I then contemplated making such alterations, addi- 
tions, and enlargements as would connect the whole entire property 
with the — entrance on 7th street and with three entrances on 
I’ street, and that plan was afterwards carried out.” 

Those ren ssa were all made in such a manner that the 
partition wall could at any time I chose be put up to separate my 
fee-simple property from the leasehold estate. No improvements 
were placed jointly a ee the fee SI simple and leasehold estates. 

(. Are the internal divisions and arrangements of. the building 
the same now as they were twelve years ago? 

A. I could not say about that; some alterations may have been 
made during the last ten years : 

(). Do you know of any material change 
A. I do not, for I have not examined. I know they have made 
some additions there. 

Q. Do you know whether the size of the rooms is the same su 
stantially now as then? 

‘0; | do not. 

Q. How recently have you been through the buildings ? 

A. Ihave not been carefully through them for a good many years. 
I know they added water closets, which were not there, I think, whe: 
it was leased to Hitz, Mattingly, & Prentiss, and they may ‘toa 
made other improvements. I have not made myself sufficiently 
familiar with the building to state what its condition is. 


} 


‘A plat of the property signed by William Forsyth, being a copy 
from the surveyor’s office of the plat of the original lot 
1538 shown thereon in square 456, was shown to the witness. 


(Here follows diagram marked 1523.) 


). State whether that is a correct ground plan. 
A. I suppose it is. It is, according to my ‘recollection. 


Cross-examination by Mr. SELDEN: 


Q. You say that when you constructed the buildings upon th: 
property of which you have spoken you so constructed them as t 
allow partition walls to be at any time made between that portion 
of the structure which was upon your fee-simple interest and that 
portion which was held under lease? 


A. Yes, sir; the original stores were 36 feet deep, I think, making 


four feet in the rear of the lot; and when I put up the five-story 
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By Mr. MATTINGLY: 


Q. The first lease, I notice, was from May 1, 1855, for ten years ; 
it was at the expiration of that, was it not? 

A. The extended lease commenced from the expiration of the 
original lease, which would be May, 1865. 


ZENAS C. ROBBINS 


od 
peneds 


GILBERT B. TowkEs, a witness of lawful age, produced, sworn, 
and examined on behalf of the complainant, deposes as follows : 


Direct examination by Mr. MATTINGLY : 


How long have you known this property at the corner 
156 = of 7th and F? 
A. My first recollection of it goes back about twenty-five 
years. 

Q. Please state what the condition of the $e eg | was 1n respect 
to the improv ements on it at the time of your first knowledge of it ? 

A. My first knowledge of the property was that there was a private 
dwelling on the corner having a yard extending down 7th street to 
a small ‘alley running east and west of Dr. Johnston’s house. 

Q. How was the adjoining property on F street? 

A. It formed a part of the row of the same style and finish. 

@. What changes were subsequently made on the property in the 
way of improvements? 

A. Afterwards the yard of the house I refer to on 7th street was 
built upon, occupying the entire space of the yard, in which new 
aan were offices and stores. 

. Do you know when that was done ? 

A I think it was somewhere about 1859. 

Q. Were those buildings on 7th street erected at the same time 
or at different times ? 

A. At different times. 

Q. How was that alley way you speak of used? 

A. I don’t know for just what purpose it was used, but I know 
there was an alley there, for I have been through it. 

Q. Was it used in connection with the houses in this row fronting 
on F street? 

A. That is my impression, that it was used for that purpose. 
157 QQ. That alley extended from the public alley to 7th street ? 
A. Yes, sir. 

Q. I believe you stated that that alley was there at the time you 
first had knowledge of this property? 

A. Yes, sir. 

Q. Do you know when it was closed and how? 

A. It was closed about the year 1865, as near as [ can remember. 

Q. How? 

The Witness: Do you want to know how it was done from a 
mechanical point of view ? 

Mr. MarTrinGcty: Yes. 

A. It was closed by extending timbers across the alley and sup- 
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se 
porting the floors on columns. I do not remember whether the wall 
was carried up alongside of Dr. Johnston’s wall or not; the wall 
was taken down, and I do not know whether that wall was trans- 
ferred to the wall of Dr. Johnston’s house or not; the floors were 
supported on columns, I remember, and the extension carried right 
across the alley. | 

< (J. Is there a building Immediately east of the rear of these build- 
ings on the south part of this lot fronting on 7th? 
ghia 

> a 7 

(). Give us a general idea of the character of that. 

A. That building is connected with the building on 7th street by 
stores extending under it; the upper portion of it is divided off into 

rooms. 
158 (). Can you tell us when those stores were extended under 
that building ? 

A. About the year 1865, as near as I can tell 

(). Do you remember when the crade of the 7th street rner was 
lowered by the Board of Public Works and the condition in which 
It left this property ? 

The Wirness: Do you want to know the time‘ 

Mr. Mattinarty: No; I want to know if you remember the cir- 
cumstance. 

A. do. 

(). Please state what the condition of the b ding was at that 

- time with respect to its being dangerous or otherwise. 

A. The north wall of the property that I refer to (the main build- 
ing) on F street sprung or bulged out several inches, and was there- 
fore regarded as being insecure 

®. Were you occupying any portion of the property at that time? 

A. I was occupying the portion of the property on 7th street con- 
nected with this main building—this corner house. 

@. Was the main building vacated at that time? 

A. The main building was still occupied by persons holdin 
ofhices. 

@. Do you know of two of those tenants being notified to leave? 

A. That I have no recollection of. 

’ Q. How long did you have an office in that property ? 

A. I was there before the war. I had an office there, I think, 
about twenty-three years. 

159  Cross-examination by Mr. SELDEN : 
. 


©. You do not mean to confine the use of the alley alone to the 
houses which fronted on F street, do you? 

A. I do not know for what purpose the alley was used. 

Q. As far as your information extends it has been used equally 
in connection with property which fronted on 7th street? 

A. It may have been used jointly, so far as | know. 

Q. You know nothing to the contrary ? 

A. I know nothing to the contrary. 

Q. The extension of these timbers across the alley on posts was 
that of such a character as to prevent a separation by a partition 
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wall between the fee-simple property and the leasehold property in 
case of necessity or convenience? 
A. The extension was carried south where the wall was taken 
down, and of course the floors had to be supported by iron columns. 
Q. It was very easy to introduce a wall there at that time, was it ? 
A. A wall may have been put up alongside of Dr. Johnston’s 
house, I do not remember. I don’t know just how the timbers were 
connected, whether they were put in Dr. Johnston’s wall or whether 
there was an extra wall built up. 
Q. You speak of the north wall on F street having sprung, render- 
ing the wall insecure. Was there anything in the character or con- 
dition of the wall that prevented the building from being 
160 secured by a competent workman? 
A. There was nothing in the condition, as I then saw it, 
to prevent a competent mechanic from making it good. 
Q. No portion of it in fact fell, did it? 
A. No, sir. 
Q. Do you recollect when the grading was commenced on this 
street ? : 
A. I don’t remember the time when it was done, but I think it 


was 1871 or 1872; some time during the regime of the Board of 


Public Works; I was there at the time. 

@. Do you recollect whether it was completed before the month 
of October, 1873? 

A. That I don’t know. 

Redirect examination by Mr. WELts: 

Q. You speak of timbers that ran south on 7th street to connect 
this corner property with Dr. Johnston’s old house. Is therea front 
wall put in between the two on 7th? 

A. That is my recollection of it now. 

@. I am speaking of the front on 7th street; that is a solid brick 
wall? 

A. I think so; I haven’t examined it. 


GILBERT B. TOWLES. 


161 WILLIAM Burriss, a witness of lawful age, produced, sworn, 
and examined on behalf of the complainant, deposes as fol- 
lows: 
Direct examination by Mr. Marrincty : 

Q. Please state how far back your recollection goes with reference 
to this property at the corner of 7th and F, the Federal Building. 
A. I think I went into the building in 1864. : 
Q. Had you any knowledge of the property prior to that time? 

A. Nothing that I remember now. 

Q. What was done in respect to the changes made there after you 
went in? 

A. The interior building, which has been named by the previous 
witness, was erected after I went in, and the corner building was 
raised. I think the corner building wasa three-story building when 
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l went in—that is my recollection about it—and I think it was 
raised to its present height; then I believe there was some slight 
change in the stairway leading to the second floor of the 7th-street 
part and the third floor of the corner building. 

Q. Do you remember of any entrance from the F-street front ? 
A. I do not havea very definite recollection rennet: th] 
however, there was an entrance leading from F street to the buil: 

Ing that ironts on F street. 


162 ®. Was there any general intercommunication between all 
these buildings? 
A Yes, sir: there 1s a col nm inication by stairs from the 7th-street 
ldit | tl 


entrance to the upper part o oe corner buil | ) 
7 b dings, and also to the interior building, and | 

think there is a hall leading from sirapie gad aes of the corner build- 
ing to the other buildings that front on F street-—an upper hall. 

®. The main entrance to the cutive property, then, as I under- 
stand, is from 7th street? 

A. Yes, sir; from 7th street. 
uilding that you speak of was in the rear of the 


) fq 
stores fronting on F street—on the lower portion of this lot? 


‘ WH, ha 9410 , rac arantad mara +t] tnrac avtiona i 
XJ. When that building was erected were these stores extended so 
, y ; . . ° . 
? > > 1 : , » 
AS LO aK Le tii LO on iL building 
¢ ¥ a 7 ? } 
A. Yes, sir; those stores were extended as soon as that buliding 
‘iene } 
was compieted, i su pose 
| a eee eT as: oe ] or DS ae 
(. How long did you occupy an office in that building 
: = em — Fe ame 7 e) See ee are oe 
A. Ever since the Vedl 1864 : qaqont remember just exactly the 
} 7 


iat it was in 1864. 

@. When the grade of 7th and F streets was lowered at that time 

how did it leave that property in respect to satety ‘ 
A. The corner property was regarded as somewhat unsafe. I was 


occupying then, as | am now, an office on 7th street. which was 


ae 
< 
\ 


; hut ec a f + in ai 
endangered but comparatively little, if at all, from the lower 
163 ing ofthe grade. ‘The grading on 7th street, I think, did not 
extend below the foundations of that ~~ of the building, 


aS . : 
> 


and therefore we did not regness the building as in very mucl 
ger, but the corner building was regarded at the time, I know, as 
very much in danger. 
(). Did the excavation there extend below the foundations of the 
corner bi iilding ¢ 
A. I cannot speak from distinet personal knowledge on that, but 
that is my recol llection about it. 
The property was regarded generally as in a dangerous con 
we ? 
. That corner part of it was; yes, sir. 
Q. Do you remember as to the condition of the north wall? 
A. I don’t remember distinctly about it, but 1 have a slight recol- 


lection of noticing that some part of the wall was giving away 


slightly 
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By Mr. WeEtts: 


How about it being shored up—supported by braces ? 
Yes, sir; if was supported. 


Cross-examination by Mr. SELDEN: 


Was there not an entrance to that building on F street by 


which access could be had to all parts of the building ? 


The Witness: You mean from the beginning of my knowledge 


of the building ? ue ope 
Mr. Setpen: From your first knowledge of an entrance at 
164 7th street ? 
A. I am inclined to think there was, and I think there was 
another entrance made between that one I now have in mind and 
the corner of 7th and F. 
Q. Is there now an entrance on 7th street by which access can be 
had to the entire property ? 
A. Yes, sir. 
Q. How long has it been there? 
A. I don’t remember, but it has been there a good while; I am ' 


inclined to think it has been there ever since I was in the building. 
The old entrance on F St. to which I referred above I[ think was an 
old stairway leading to some of those buildings fronting on F street 
some distance from the corner and perhaps did not then communi- 
cate with the hall leading from the entrance at 7th street, but has — 
since been made to communicate, so that you can go in from either , 
street and go clear through and reach the stairway “that leads to the 
principal part of the building from either street. 
@. How long since has this communication with the hall been 
effected by the entrance on 7th street ? 
A. I couldn’t say as to the time; I don’t remember about that; I 
have had but little occasion to pass through that way; my entrance 
is nearly always from 7th street. 
Q. Do you recollect in what year the grading was changed on F 
and 7th streets? 


A. 


165 


No, sir; I don’t remember the date; I remember the fact very 
well. 

Q. Did you observe anything in the condition of the wall 

of the building at the corner which would prevent competent 


men from rendering it safe by underpinning or other mechanical 


T1RP ac 9? 
devices ‘ lita 


A. No, sir; I don’t think I did; I know the fact also that it was 
so repaired as to be regarded as safe without taking the wall down. 

Q. Did any portion of the wall, to your knowledge, fall ? 

A. Not to my knowledge; I think I saw some portion of the wall 
partially broken, showing cracks in the brick wall, but none of the 
bricks had fallen out, I think. 

Q. After this building was shored up by supports on the outside 
wall was not the building still tenanted ? 

A. That is my impression, though I can’t state that with definite- 


ness ; I think that the persons who were at the time occupying the 


e 
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former building remained there. I know there was some conversa- 
tion about its being unsafe, and I looked about to see whether I 
thought I was in any danger, and concluded I was not, and so I con- 
tinued to occupy my office. 
(). For how long a period, if you know, was this building shored 
up after the exe avation ? 
A. I don’t remember as to the length of time. 
You do not remember how long it was after the excavation 
was completed before the process of underpinning commenced ? 
166 A. 'That I don’t remember, but my impression is that it 
was done soon—that it did not remain for any long period 
in that condition. 
You mean periods of months, I suppose ? 
A. I mean periods of weeks; my impression is that it did uot re- 
main many weeks until the building was repaired. 
Q. You do not know, however, w hen the grading was ¢ omp leted ? 
A. No; I do not remember as to the precise ¢ date. 
(. Nor do you know when the underpinning was commenced ? 
A. No, sir; not as to the precise date. 
WILLIAM BURRIS 


RoBertT WILLETT, recalled and further examined. 

Direct examination by Mr. WELLs: 
. Have you, since your examination was commenced in this case, 
made an examination to ascertain the rental of the property ? 

A. I have. 

Q. What can you state now as to the result of that examination? 

A. For the quarter ending March 31, 1879, the monthly rent was 
about $808—that is, $2,424 for the quarter; for the quarter ending 
June 30, about $763 per month; for the quarter — September 
30, $714 and some cents; for the quarter ending December 31, 

1879, it was about $868 per month; for the quarter ending 
167 March 31, 1880(5), it was about $620 a month; for the quarter 

ending June 30, 1880, about (6)$618 a month; and for tli 
quarter ending September 30, 1880, about (6)$879 per month. 

(). Net or gross? 

\. That was the net rent. 
Q. The amount actually collected? 
\. Actually collected. 

Q. What were the expenses of collecting? 

The Witness: What do you mean by expenses ? 

Mr. We tts: I mean the necessary expenses of collecting and keep- 
ing the property in repair. 

A. 1 have not made any estimate of that. I wastheagent for the 
property; there was no expense for my collection at val. I collected 
the rents and turned them in. 

Q. Any taxes or insurance in the same period? 

A. Yes, sir. 

©. How much? 

A. I don’t know. Mr. Keyser can answer that question. 
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©. Who had immediate care of the inside of the building—had 
you a janitor? 
A. Yes, sir. 
@. What did you pay him? 


A. My recollection is now that we paid him $30 a month; I didn’t 


look into that matter at all. 


Cross-examination by Mr. SELDEN : 


. You collected the rents for what years? 
A. This period I have given is from January, 1879, until Septem- 
ber 30, 1880, : 
168 Q. When did you first begin to collect the rents on that 
property ? | 

A. I think it was the first of January, 1879. 

@. What was the character of the tenants you found in the upper 
portion of that building ? 

A. I don’t exactly understand your question. 

Q. Did you find any disreputable people in the building 
you first collected rents ? 

A. There were some people there rather unfavorable to me at the 
time. I had complaints; probably several complaints. 

@. Unfavorable in what respect ? 

A. I don’t think they were very reputable people. 

Q. Women? 

A. Yes, sir; they occupied that portion of the building on the F- 
street side generally. We generally tried to keep them on that side, 
so as not to interfere with the offices. 

. And they were reported to you as being disreputable people ? 

A. There were some complaints. 

Q. How many of them occupied that building ? 

A. I really could not tell you the number; there was quite a 
number in there. 

(). They were women of disreputable character ? 

A. I had some complaints about some noises there from time to 
time 

Q. What did you do with them ? 

A. I finally put them all out. 

Q. Did the occupation of the building by people of that 
169 description, to your knowledge, affect your capacity to rent 
out rooms afterwards for any length of time? 

A. I don’t know whether it did or not. The portion of the build- 
ing that those persons occupied, as I said before, was around on the 
-street side, and they may or may not have affected the rental of 
the buildings. | 

Q. What proportion of the buildings, during the years in which 
you collected the rents, remained without tenants, on the average ? 

A. I don’t know just what proportion. In my estimates here I 
have not estimated the rent of the receiver’s office. Mr. Keyser 
has made an estimate of that, and can probably give you those 
figures. : 
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Q. I want to know what proportion remained unoccupied by 
tenants during the period for which you collected those rents ? 

A. It may have been twenty roomsor more. I don’t know really 
how many rooms ot occupied ; they were small rooms scattered 
in different parts of the building. 

@. What had been aor depreciation, if any, in the rental value of 
property from a period before the panic and during the years in 
which you collected those rents ? 

A. I don’t know that I can answer the question. I had very 
little to do with renting the property, and would not like to give an 
opinion 

Q. Do you not know that after the panie—within a year certainly, 
or six months after—the rental value of property in the District of 

Columbia very materially depreciated ? 
170 A. That is my experience with some property I own. 


Redirect examination by Mr. WELI 


When you speak of unoccupied rooms, were those the desira- 

ble or undesirable rooms ? 

A. Some were desirable and some undesirable 

@. Were they high-priced or low-priced ? 

A. Some were high-priced and some low. 
/ Were the high-priced rooms the OneES that were unoccu pled ! 
A: There was a room that was then unoccupied, now occupied by 
Presbrey & Green; that was a high-priced room. 
(). What reason was there for that not being occupied ¢ 
A. I eannot tell you 
() . Did it have any relation to those women that have been spoken 


A. No, sir 

@. You simply found no tenant? 

A. There did not seem to be any « 
time. 

@. What other considerably high-priced room was there that re- 

lained paanonacel ? 


7 ‘ , J r | 
. ae | ort sy ¥: *? 7 " ch 
iem and for it at tnat particuial 


4 ’ ? i - - : ~~ - ‘ . , : ’ exe | 22+. | 
A. I don’t know that I can remember now just what rooms they 
+ ] + eur ‘ i ] 7 y 
were, Il has be Cl) SO long aVo, Dut thy re were provabdil vy some roonis 
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that were on the F-street sid I won’t be positive. 


S 
(. \ Cre the a] h aeiond rooms or very rieihndeien rooms that 
were oc cuple ve by thes people QO] at yu btfu character that you 
17] turned out? 
A. I don’t think any of them rent over ten or fifteen dol- 
lars a month. : 
©. And how low were some of them 
A. Some as low as $2 or $3 or $4; $4 on an average. 
(). Did not the receiver occupy the room that Presbrey & Green 
now occupy ¢ 
A. He moved up in that room, I think, some time in May, 1879. 
Q. How long did that remain unoccupied ? 
A. It was unoccupied from the time we took possession of the 
bank until we occupied it. 
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J. You took possession of the bank on the 30 of October, 1878 ? 
A. I think so. 
Q. And it was unoccupied until the next spring ‘ 
A. Yes, sir. 
(). How was it in relation to the stores + 
A. Asa rule they were generally occupied; there was one store 
cant for a time. 
@. How was it in relation to all the lower stories on 7th and F 
streets ¢ | 

A. They were generally occupied; : 
cannot tell you just exactly what months ahd how long. 
@. Have you in your possession a book showing the 
that property from the time that the bank took it until the bank 
fa " d? 
There may be such a record there 
Q, Is it in your possession ? 


at. times they were vacant; | ; 


rentals of 


a 
1. The books of the bank are in the possession of Mr. Keyser, re- 
ce 1V er. : 
‘Q. You have not examined them recently, have you? 
A. No, sir. 
172 @. And are not able to make a statement as to what rents 


eg 


are shown there 4 
A. No, sir. 
ROBERT WILLETT. 


B. U. KEYSER recalled and further examined. 


Direct examination by Mr. WELLS 
+] 


Q. Since you last testified in this case have you examined the 


books of the German-American Bank to ascertain what the rents 
were { 
A. Yes, sir; but I found them in such a shape that I had not the 
time, really, to give to it, to make up a detailed statement of it. It 
is mixed up with the other rents and would require considerable 
time and labor to separate them. 

@. You have not made it yourself 

A. I have not; it extends over a period from December, 1875, to 
the close of 1878—three years. 

Q. You made a statement the other day in relation to the rental 
value? 

A. Yes; I have looked over the matter of rents since I have been 
receiver and I find these facts: That the average amount of rents : 
collected per month, during the 21 montlis of my receivership, was 
$753.28 ; there should be added to that the proper rent for the re- 

ceiver’s office during that same time—there was no charge 

173 made in the statement I gave you—and the whole would be 


nD) 


$836.61. The average, including the receiver’s office and 
unrented rooms—that was a point I promised to look into the other 
day—is $981.14 per month. The average of unrented rooms per 
month was $144.54. 
Q. What were the expenses, insurance, and taxes? 
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rents of this property prior to your receivership? If so, with what 
result? 

A. Ihave; I have = a list of rents received for the Federal 
building from January Ist, 1876, to and including December, 1876, 
taken from the ledger of the bank. 

From January, 1876, to December, 1876, inclusive, there was a 
total rental received of $15,493.69, or an average of $1,291.14 per 
month. In 1877, from January to December, inclusive, the total 
rental was $13,264.51, or an average of $1,105.57 per month. From 
January to October, 1875, inclusive, there was received $10,043.17, 
or an average of $1,004.81 per month. For November and Decem- 
ber of that same year there was received $2,155.07, or an average of 


$1,077.53 per month. I estimate that the expenses of the buildings 
during that period are about as follow—these are the yearly ex- 


penses : $7,200 to Robbins, $1,850 for District taxes, $360 for the 
janitor, $300 for gas, and $25 for water tax, and $750 for in- 
180 surance; making a total of $9,985, or an average of $852 per 
month. 
Those figures are taken from a book ? 

A. No; those figures are not taken from the books. —— are 
the known current expenses that do not vary, except for gas; that is 
a movable feast; but that 1s about the average during a a ee r of 
months. That inciudes no repairs on the buil ling at all. 

Q. You may state from your knowledge of the buildings as to the 
expense for necessary repairs. 

A. I will say that during the period that it was in my hands I 
expended directly for repairs, | presume, a $100. I did not expend 
any more, for the reason that I wanted to get all I could out of 1 
without putting anything in. 

Q. What was the condition of the building as to the need for re- 
pairs ? 

A. I should think that the building would require, year in and 
year out, from $300 to $500 for repairs in order to keep it in good 
order. If it were mine I would calculate to expend that much on it. 


Cross-examination by Mr. SELDEN: 


Do those books you have examined show what rents were not 
collected ? 
A. No,sir; they dorot. My statement of yesterday showed 
181 the rents approximately that were not collected during the 
months I had it. This memorandum I have given you to- 
day covers the period prior to my taking charge of the bank as re- 
ceiver. 


BENJAMIN U. KEYSER. 
Adjourned to 12.30 p. m., March 4, 1884. 
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182 Marcon 41H, 1884. 
Met pursuant to adjournment. 
Present: Mr. Matting rly, for the complal 
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A. Originally tnere were eellars under the stores, and a}&te poe 
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floors were lowered to the new grade. 

(). Did you do ~— else ? 
A: Yes. sir; Wwe ult a pl rinting office back of 
stable on the baci rty. We did a good deal of repairing abou 
the buildings at different times t 
ward. 
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A. Yes, sir; my bill was all paid. 


Cross-examination by Mr. SELDEN 


Q. The $4,000 included the cost of construct 
A. No, sir; that was additional. I think t 

did upon the building itself amounted to about $4,000. 
Q. What proportion of that $4,000 was necessarily expended in 
order ie pete) Ee ee ee 
A. All of it. 

J. What portion of the building was this‘ 
A. It was the first story on 7th and F, extending from the corner 


building, but not including the corner building both ways. 


1@ WOrK We actuaily 


By Mr. Ropspins: 
Q. Was 7th street cut down to the bottom of the cellars? 


, oe : 
A. Yes, sir; I think so, except one story, which was not cut down 
quite that deep ; perhaps lacked two feet. ‘The houses on F' street 


was one of the most dangerous jobs I ever had. On F street I 
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think we had to excavate down below the original foundations ; yes, 
| know we did; and we had to underpin some of the houses. 


184 By Mr. SELDEN: 

Q. In point of fact, no portion of this building, to your knowl- 
edge, did fall, did it? 

A. No; because it was repaired. It would have fallen,in my opin- 
ion, if it had not been repaired. I don’t think it is very safe now. 

(. Can you recall the time at which the excavation on 7th and 
I’ streets, at the corner of this building, was completed ? 

Mr. Matrinaty: Do you mean by the Board of Public Works? 
A. I don’t know. 

(). Prior, at any rate, to the fall of 1873? 

A. Yes, sir; the building was propped up with shores all around 
to save it after the Board of Public Works had got through. 

@. The work of changing the grade by the District authorities 
on 7th and F streets had been completed before the fall of 1873? 

A. It was; it was all finished when we commenced to work on 
the building. 

. The change of grade must have been effected some time in the 
summer of 1873? 

A. I suppose it was; I don’t remember now even whether it was 
that year the Board of Public Works underpinned it. I know that 
the work was all done and the streets finished when I went there to 
work upon the buildings. 


CHARLES C. MARTIN. 


185 Counsel for the complainant offers in evidence the following 


papers : 


Letter from Z. C. Robbins to the vice-president of the Board of 


Public Works, dated Oct. 14th, 1873, with endorsement of Adolf 
Cluss, marked by the examiner Exhibit A 2, E. D. E., same as “ Rol- 
lins Ex. No. 3” to bill. 

Letter from Charles S. Johnson, secretary, to Z. C. Robbins, dated 
Oct. 20th, 1878, marked Exhibit A 3, E. D. E.,same as “ Rollins Ex. 
No. 4” to bill. 


Letter from Z. C. Robbins to the vice-president of the Board of 


| 


Public Works, dated Oct. 21st, 1873, marked Exhibit A 4, E. D. E., 
same as “ Rollins Ex. No. 5” to bill. 

Letter from Charles 8S. Johnson, secretary, to Z. C. Robbins, dated 
Oct. 22d, 1873, marked Exhibit A 5, E. D.C., same as “ Rollins Ex. 
6” to bill. 

Deed, Samuel L. Mattingly to German-American Savings Bank, 
marked Exhibit W. F. M. No. 1. 

Deed, John Hitz et al. to German-American Savings Bank, marked 
Exhibit W. F. M. No. 2. 

Deed, John Hitz eé al. to German-American Savings Bank, marked 
Exhibit W. F. M. No. 3. 

Deed, George S. and Juliana Gideon to German-American Sav- 
ings Bank, marked Exhibit W. F. M. No. 4. 
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Deed, John Hitz et ux. to German-American Savings Bank, marked 
Exhibit W. F. M. No. 5 
Deed, German-American Savings Bank to German-American 
National Bank, marked Exhibit W. F..M. No. 6. 


186 Deed, Benjamin U. Keyser to Edward A. Rollins, marked 
Exhibit W. F. M. No 
Release, Daniel Low to Zenas C. Robbins, marked Exhibit W. F. 


M. No. 8. 

Release, Mutual Benefit Life Insurance Company to German- 
American Savings Bank, marked Exhibit W. F. M. No. 9. 

Deed, Jacob Gideon et ux. to William P. Johnston, marked Ex- 


hibit W. F. M. No. 10. 
18% Copy. 
EKxu’p’T W. F. M. No. 1 
Liber No. 784, folio' 332 et Seq. 
Deed. Recorded May 22,1875. 11.80. 
Sam’l L. Mattingly to German-American Savings Bank 


This indenture, made this 20th day of May, in the year eighteen 
hundred and seventy-five, 1875, between Samuel L. Matti gly, 
trustee, of the city of Washington, District of Columbia, of the first 
part, and the German-American Savings Bank, a body corporate 
under act of Congress, of the same place, of the second part. 


Whereas John Hitz and Jane C. Hitz, his wife, by their certain 
indenture, dated April 16th, 1875, conveyed the parcel of land 
hereinafter described unto the said party of the first part, his heirs 
and assigns, in trust, to convey the same unto John Hitz, William 
I’. Mattingly, and C harles E. Prentiss and the survivors or survivor 
of them, his heirs and aSSIPNS ; 

And whereas the said Hitz, Mattingly, & Prentiss have assigned 
all their interest in said real estate unto the said party of the second 
part, and have directed the execution of this deed, as is evidenced 

by their signing and sealing these presents: 
188 Now, therefore, this indenture witnesseth: That the said 

party of the first part, for and in consideration of the premises 
and the sum of five (5) dollars to him in hand paid by the said party 
of the second part at the time of the execution and delivery of sien 
presents, the receipt whereof is hereby ackowledged, has gré inted, bar- 
gained, and sol 1, enfeoffed, conveyed, and confirmed, and py these 
presents does gr: nt, bargain, and sell, enfeoff, convey, and confirm, 
unto the said party of the second part, its successors and assigns, 
forever all that certain parcel of land situate and lying in the said 
city of Washington, and being all that part of square numbered 
four hundred and fifty-six (456), as the same is designated and de- 
scribed upon the plats and plan of said city, contained within the 
following metes and bounds: Beginning for the same at a point on 
F street eighty-two feet eleven inches from the northwest corner of 
said square, and running thence east twenty-three feet, thence south 
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eighty-eight feet two anda half inches, thence east thirteen 


thence west thirty-six feet eleven inches, and thence north 
ninety-five feet eight and a half inches to the place of beginning, 
together with the buildings, rights, privileges, & appurtenances to 
the same belonging or in anywise appertaining, and all the estate 
right, title, interest, claim, and demand whatsoever of the said part 
of the first part, whether at law or in equity, of, in,and to the same; 
to have and to hold said parcel of land and premises, with the ap- 
purtenances, to and unto the use of said party of the second part, its 
successors and assigns, forever. 

In testimony whereof the said party of the first part has a reunto 
set his hand and affixed his seal‘on the day and year first hereinbe- 
fore mentioned. 

SAM’L L. MATTINGLY, Trustee. sae 
JOHN HITZ. SEAL. | 
WM. F. MATTINGLY SEAL. | 
C. E. PRENTISS. | SEAL. | 


Signed, et d, and delivered in the presence of— 


S. AUSTIN. 


District oF CoLuMBIA,. Jo wit: 


I,S. F. Austin, a notary public in and for the District afore- 
190 ands do hereby certify that Samuel L. Matti gly, pares to a 

ertain deed, bearing date on the 20th day of f May, A. D. 1875, 
and eee annexed, personally appeared before me in oe District 
aforesaid, he being personally well known to me to be the person 
who executed the said deed, and acknowledged the same to be his 
act and deed. 

Given under my hand and notarial seal this twentieth day of 
May, A. D. = 
| NOTARIAL SEAL. | Ss. fF. AUSTIN, 
Nota rYy Public. 

1903 [En “abngs Exhibit W.F.M. No.1. Fee, $1.25. Rollins 

Robbins. 8756. This is to certify that the within is a true 
and Sut hve copy of a deed as recorded in liber No. 784, folio 332 
et seg., one of the land records for the District of Columbia. Wash- 
ington, D. C., February 29, 1884. Geo. F. Schayer, dep. recorder. 
Filed Mar. 25,1884. R. J. Meigs, clerk. | 
191 Copy. 

Ex. W. F. M. No 


La ber No. 784, folio 305) et Sé€q. 
Deed. Recorded May 22, 1875—11.30. 


John Hitz et al. to German-American Savings Bank. 


This indenture, made this twentieth day of May,in the year of 
our Lord one thousand eight hundred and seventy-five, between 


189  feeteleven inches to an alley, thence south seven feet six inches, 
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District OF COLUMBIA, 88: 
I, Sidney F. Austin, a notary public in and for the District afore- 
said, do hereby certify that John Hitz, Will lam I’. Mattingly, 

194. and Mary L. Mattingly, his wife; Charles E. Prentiss and 
Jeanie A. C. Prentiss, his wife, parties toa certain deed, bear- 

‘ date on the twentieth day of May, A. D. 1875, and hereto an- 
oxed, personally appeared before me, in tive Dist ‘ict aforesaid, the 
sald persons being severs lly well kno wh to me to be the persons 
who executed the sald de¢ od. and ack knowled, ed the same to be their 
act and deed; and the said Ma . Matti ngly and Jeanie A. C. 
Prentiss being by me examined ac Heer and apart from their hus- 
bands, and having the deed aforesaid fully exp ylained to them, ac- 
knowledged the same to be their act and deed and declared that 
they had willingly signed, sealed, and delivered the same and that 
they wished not to retract it 


ed 


Given under my hand and notarial seal this 21st day of May, A 
D. 1875. 
| NOTARIAL SEAL. | S. F. AUSTIN, 
Notar? Y Public. 
1943 [E ndorsed: | E ent W. K. M. (No. Zz) Kee, $1.25. This 
is to certify that the with “ is a true and verified copy of a 


deed as recorded in liber No.7 84, folio 335 et seg., one of the land 


records for the District of Calaanbie. Washington, D. 6 ay ‘eb ruary 
29th, 1884. Geo. F. Schayer, dep. recorder. F iled Ma 20, 1884. 
R. J. Meigs, clerk. Rollins v. Robbins. Equity, 8756. 

195 Copy. 


Kx. W. F. M. No. 3 
Liber No. 784, folio 334 ef Seq. 
Deed. Recorded May 22, 1875—11.30. 
John Hitz to German-American Savings Bank. 


This indenture, made this nineteen day of May, in the year eighteen 
hundred and seventy-five (1875), by and between John Hitz, Wil- 
liam F’. Mattingly, and Charles E. Prentiss, of the city of Wash- 
ington, District of Columbia, of the first part, and the German- 
American Savings Bank, a body corporate under act of Congress, 


of the same place, of the second part. 


Whereas the said parties of the first part and Zenas C. Robbins, 
by their certain indenture, dated October 25th, 1873, entered into a 


certain contract relative ha certain real estate in the said city of 


Washington, being all that part of square numbered four hundred 
fifty-six (4 56), in the said city, fronting one hundred (100) feet on 
7th street and one hundred and twenty-nine (129) feet three and a 
half (34) inches on F street, as will more fully and at large appear 
from said indenture duly recorded in liber No. 736, folio 245 et s q. 
of the land records of said District, reference to which is hereb y 
made for greater certainty : 
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196 Now, therefore, this indenture witnesseth: That the said 

parties of the first part, for and in consideration of the sum 
of one hundred dollars to them in hand paid by the said party of 
the second part at the time of the execution and delivers of . these 
presents, and other considerations them thereunto moving, have 


granted, bargained, and sold, asslg |, transferred, and conveyed, 
) , ; ) 


ti 
tI! 


ie second 


‘ 
rc 4 1} salle a ne eee 
rms therein mentioned and all the rignt, titie, interest, and 


» . 

C, Dp ! deed , together 
with all and singular the rights and privileges acquire by t 
parties od ‘he first part thereunder, and subject to a 
and obligations of whatsoever kind therein iil t| | 
on and assumed by the said parties of the first part, 
id parties of the second part hereby assuming and taking 
e of the said parties of the first part under said in- 
y as if it had been named therein as the party of 
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l‘o have and to hold the indenture aforesaid said unexpired term, 
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in testimony whereof the said parties ol ae 

+ io . } ° } . ie 
have nereunto set their hands and aftixed Lnelr seais on the « 
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vear first hereinbefore men tiones 
JOHN HITZ. | SEAL. | 
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its suecessors and assigns, forever. 
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GERMAN-AMERICAN SAVINGS BANK, 
By JOHN HITZ, President. 


Sioned, sealed, and delivered in the presence OlI- 


[, Sidney F. Austin, a notary pul 
said, do hereby certify that Jo 3 
Charles E. Prentiss, parties to a certain deed, dated the nineteenth 
day of May, A. D. 1875. and hereto annexed, es appeared 
before me in the said District, they being personally well known to 
me as the persons who executed the said ted and acknowledged 
the same to be their act and deed; and I do further certify that at 
the same time and place John Hitz, president of the German-Amer- 
ican Savings Bank, a party to the deed aforesaid, also personally 


A AARON ORS SRE ng RIND BERN Copeman os ow . 
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me as the 


, < | SOS ai ical 
appeared before me, he be 1] o personal ly W e}] k nown to . | 
person who executed the said deed in the name of and for and in 
ha] ee ES | é' 1 
behalf of said bank, and a el the same to be the act and 
eee erican Savings Bank. 


] i Pty (Saw ‘ ’ 

qaeed oft the German- 

- ? iat 2 atte rantiat] 

isiven under nv na hee idl irik ah ce deeaheth da Vy f Mas 
cece 


A. D. 1875. 
f S EY AUSTIN, 


YTARIAL SEAU.. | 
Notar tj P vib ic. 


i Pr. ] } i. 2 , WU? Pe {x7 >\ 7 ‘s Or oo 
198 [Endorsed:] Exhibit W. F. M. (No. 3). Fee, $1.25. This 
. u . : . . 3 . + } ce 
 - . H 1 + i . thee’ ‘ . Tor tO > . =. 4 ‘ 
Is to certllyv that the within is a true ana verined copy or a 
ot. y7*y ’ and : } yey A P e 4 . i e 
deed as recorded in liber No. 754, folio 054 ef seq., one of the land 
records for the District of Columbia. Washington, D. C., Fe ruar’y 
fy ‘ x ’ : } . = . vst ‘ , 9 } = fal ‘ 
29th, 1884. (ceo. | schayer, aep. recorder. Iiled Mar. 25, 18384. 
¢ ’ “a T> , Sons Kk ' =p om ~~ P 
R. J. Meigs, clerk. Rollins v. Robbins quity, 8756 
1%) CO} 
~ 
\ 
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r \ Py y he Po 4 
j he} INO {ov i¢ 11Q) sy el Sé 
} >. a Oe ae Ae 1 { ; gg QAR , 
Deed. Recorded June 19, A. D. 1875—2.459 P. 


S. and Juliana igideon, executors, to German-American 
' . 7 wee, Y 
savings Bank. 


a . , Fe , : : 17 } . ” eS ° ne 7 , 
his indenture, made this ninth day of June, in the year eighteen 

} LS Ee WEED ihe wes ae 
hundred and seventy -five. Db and between George s. Gideon and 


ewecrahs Gideon. of the cities of Wash ringt yn and Philade I phia, re- 


spectively, executor and executrix of the last will and testament 
of Jacob Gideon, late of the cit y of Washington, District of Colum- 
bia, of the first part, and the “ German-American Savings Bank,” 


a body corporate under act of Congress, of the said city of Wash- 

ington, of the second part. 

W rele the said parties of the first part, by virtue of the powers 
vested in them under said last will and testament, did, by their cer- 
tain indenture, dated May 31st, 1865, demise unto one Zenas C. Rob- 
bins, his executors, administrators, and assigns, the parcel of land 
hereinafter described for the term of ten years from the first day of 
July, 1865, and did therein covenant that if during the said term 
the said Robbins or bis assigns should pay tothem the sum of twelve 

thousand dollars (12,000) they would convey the said demised 
200 premises unto the said Robbins, his heirs or assigns, in fee 

simple, with covenants for furt her assurances, and “especially 
a warranty against any act on their part by which said premises or 
any part thereof should be charged or incumbered in any manner, 
and also against all persons claiming any estate or interest therein 
by, from, or through or und- the said Jacob Gideon, deceased, as 
will fully « appear from said indenture of lease, duly recorded in 
Liber N. C. T. No. 59, folio 138 e# seq., Of tig land records of the 
District of Columbia; and whereas, by ee from the said 
Robbins, said indenture of lease and the unexpired term in said 
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rant and defend said a of land and premises unto the said 
party of the second part, its successors and assigns, against the claim 
and demands of any estate or interest therein by, from, through, or 
under them, or either of them, or t the late Jacob Gideon, deceased : 
and, further, that they will at any and at all times hereafter execute 


and deliver any other and further assurances in law for the more 
| ~ 


° “ , ep es . (° - . } ses . r , “,T . 
effectual conve yance of said seer of land hereby conveyed or in- 
7 , . , . ee ] +4 7 . ; ay ‘ .> } a. + 
tended so to be unto the said party ol the second part, 1ts 
P2O4 successors Or assigns, as 1ts or their counsel le arned 1n the 


7 i} 


law shall or may advise, devise, or req ulre. 
4 o42 ] aha i i a » = i y 
In testi! mony whereot ~ sald parties of the first part liave her 


ae & yy? . ] " Y 1, > s+. . . . . 
unto set their hands and athxed their seals on the day and vear first 
ninnersta aaa written: 

GEORGE S. GIDEON, Evecutor, |[sEAt.] 
i i 
T AT A rIDAWN ’ ° i 
JULIANA GIDEON, Evecutr SEAL. | 
i. J 
Ever f > 
‘ 7 = } : | lalexvrannac her (* sal tite AS: uf Se oe ii, . 
Signed, seaied and delivered D\ wreorge ©. UIdeon 10 th pres nee 
+ ; 
or 
(NTT O YT TIVG\VNI 
CHAS. H. MOULTON 
And by Juliana Gideon in the prese! 


. NN. PORK. 
GEO. W. THURSTON. 


District oF CoLUuMBIA, 70 wit: 

[, Charles H. Moulton, a notary public in and for the District 
aforesaid, do hereby certify that George ». | rideon, party to a certain 
deed bearing date the ninth day of June, A. D. 1875, and hereto 
annexed, personally appeared before me in said District. he bein og 
personally well known to me as the person who executed said deed, 
and acknowledged the same to be his act and deed. 

Given under my hand and notarial seal this eighteenth day of 
June, A. D. 1875. | 

[NOTARIAL SEAL. | CHAS. H. MOULTON, [seat.] 
Ni otar y Publie. 


905 STATE OF PENNSYLVANIA, ly wit 
‘2 > DL: ; 0WU. 
City and ¢ ounty oj Philadelphia, 


I, George W. Thurston, a notary public in and for the city and 
county of Philadelphia, do hereby certify that Juliana Gideon, part y 
to a certain deed bearing — the ninth day of June, A. D. 1875, and 
hereto annexed, personally a jepeeres before me in said city and 
county, she being per rsonally well known to me as the party who 
executed said deed, and acknowle lived the same to — her act and 
deed. : 

Given under my hand and notarial seal this ninth day of June, 
A. D. 1875. 

[ NOTARIAL SEAL. | GkO. W. THURSTON, 
Notary Public. 
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STATE OF PENNSYLVANIA, l To wit : 
€) 
City and County of Philadelphia, § 


, 5 , <] $ | 


W. B. R. Selby, proth’y court of common pleas, having oficial 
cognizance of the fact, do- hereby certify that George W. Thurston, 
before whom the foregoing acknowledgement of Juliana Gideon was 

made, was in fact at the time of taking the same a notary 


ZUO pubile 1n and te) the Clty and county ol I hliadeiphia as Lit 
‘purports to be. 
a +r) . eh “ - } 7 . i 1, ] .° er 
Given under my hand and official seal this ninth day of Ju 


A. D. 1875 
| COURT SEAL. | PAUL G. RILEY, 


5 


2063  [Endorsed:] Exhibit W. F. M. (No. 4). 8759, Eq. doc. 


23. Fee, $2.00. This is to certify that the within 1s a true 
and verified copy of a deed as recorded in liber No. 789, folio 157 
et seq., one of the land records for the District of Columbia. Wash- 
ington, D. C., February 29th, 1884. Geo. F. Schayer, dep. recorder. 
Miled Mar. 25, 1884. R. J. Meigs, clerk. Rollins v. Robbins. 
Equity, 8756 
L07 Copy 


ina W. i, M. No. 5 


j 4 ? | { vat 74) ‘ 
Deed. Recorded é ugust (th, L049 
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JONN Hitz et ux. to German-Ameriecan pai Ings Dank. 


| ri) 

. . ‘ } “ . . . x . ry ° * . ° 
trict of Columbia, of the firsi part, the Sala Jane C. Hitz now being 
nent of Europe, and the German-America 
y corporate, of the same piace, of the secon: 
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That the said parties of the first part, for and in consideration of 
the sum of five dollars in lawful money of the United States to 
them in hand paid by the said party of the second part at and be- 
fore the sealing and delivery of these presents, the receipt whereof 
is hereby acknowledged, have granted, bargained, sold, aliened, en- 
feoffed, released, and conveyed, and do by these presents grant, bar- 
gain, sell, alien, enfeoff, release, and convey, unto the said party | 
the second part, its successors and : assigns, forever all that cert: 


wow 
ene 
oer 


real estate situate and lying in thie-eaia city of Washingto 
2908 and being all those parts of lots numbered twelve (19) thir. 
teen (13), and fourteen (14), in square numbered four hundred 


and fifty-six (456) at the same are designated upon the plats and 
plans of said city, contained w — the followin g metes and bounds, 

V1Z: Beginning for the same at a point in the line of F street dis- 
tant forty | (40) feet east of the northwest corner of said square, and 


i 
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‘ee (45) feet: thence south ninety-five 


4 ® . < . . . ] : ; ; = - - oe: a > | >” 
(95) feet eight and one-half (84) inches; thence east thirty-six (56) 
° H . } } : y »AfAY iy an . } aye 
leet eleven, 11, inches to an allev ;: thence south iour (4) feet ; thence 


y . (7) 4 ; a ae ] ‘ . gliata ie “ . = 
west § entv-nine (79) feet eleven (11) Inchestoa point distant rorty 
1, m4) 1 4] he plac = 
feet Irom the line of (tbh street, and thence Worth to thie place ol be 
a ] 5 — —— nt , 
PINNIs, 1 being thi same property C veyed to the said parties of t 1e 
} ] Atk. oe PPCM, Eo ] i; » 79( 
rs part by deeds recorded ll lwober (Ob, TOO) lol, and liber ov, 
‘ + i. j i" ’ = : 4 = * . 
folio 18, of the land records of the District of Columbia, togethe! 
with all the improvements, ways, easements, rights, privileges, and j 
appurtenances to the Same belonging or in anywise appertal bing, 
| ; : e . i 
‘ ‘) iy? ' ? + ryt 
ciil | < i Line estate, right { Lifé j ‘ Lil ind demand Whoa SU 
| | » , , \ i] act : siete t | \ 
ever, whnetner at law « 1D O e Salad parties O] 1¢ 
Pi 50) ; , ? t ; : tk ] Plan ] 
v4, Wrst part OF, 1N, to, ¢ O Lit pieces Ol parcels O} Mana 
i : 
, } ™ 
ana premises LO have ane hod LD Said pieces Ol parcels 
or iand aud prethises, With the AP pPuUurlrenahCes, unto the sald part\ 
Pe } : ;, ~ F Ly ] ] ] 
of the second part, 1ts successors and assigns, to bis and thelr soi 
s < 
: oe co ia 
use, benefit. aud behoo!r forever 
| ‘ 38> > iF w | : _ » } awry : » et? ; . } = t » wr ha i) } 
in testimony whereo!l the Salad parties O© the rst part have 1ere- 
Baar OT thy IP h « rde 9 ra « r fy] an may ‘>? ‘ .<) F° hraf ly reln bef Tm 
unto SCL LLlicil nanas alidg S@aisS Ol) ULit ad Y aiits YcCdal bhi ome LIicicill eCIOr 
Writtel 
i 7% H | ai f . } - 
QOHN HITZ. SEAL. | 
= 
r A | ‘ TT] fg 
JANE ¢ HiiZ |SEAL. | 
a ] ] H l-y ; : \? ) o/ t 
> e il UJ SCaAICU ana UCis Vy ( \ 4 Af PEE 2 | ™ 
: ; iat 
5S. F. AUSTIN. 
>. } 7 j ’ [> % Bi , 
Hv tne sald John Hitz a L DvD j la Jal ‘ ij “4 itl ae ics 
Ch} | —-- 
. 4 ee >’ x 
CHAS. H. UPTON anp 
A \ ] T >] } } ] 
A. NELSON LEWIS, of Philadelphia 
A 
* Lf nsul Al Caf neva 
DistRICT OF COLUMBIA, 88 
|S. F. Austin, a notary publi i for ti Dictricet af ida 
i 5 iSvill, a HUJtal \ pv / ‘ i i Pi vErit | BOLL it AlV Cmaitd, GU 
} ., > + ‘ t lol Hy . : * ] } } 
neredy certily that John Hitz party certa n deed bearing date on 
+ Z $4 + la , 4 ; 1 7 ‘) 7? } | ye r ’ 5 7 , y*c* } } 7 
the 30th gay Ol June, A. D. 1875, and hereto annexed, personally 
appeared before mein the District aforesaid. he being personally 


owh to me to be the person who executed said qgeed, and aC- 


} 


snowledged the same to be his act and deed. 


>] ; f cacy : _ <P DS tae j ae . au } . aiane ~ » : 
Lf Grlven unde! my hand and notarial seal this 6th day of 


| NOTARIAL SEAL. | SF AUSTIN. 
Notary Public. 


U.S. ConsunATR. GENEVA. Swiss CONFEDERATION. 


} f a ae i - ha _ f 1 ’ 8 a ‘ o { 5 } 
the undersigned, consul of the U.S. of America a- Geneva, do 


hereby certify that Jane C. Hitz, the wife of John Hitz, party to a cer- 


tain deed bearing date on the thirtieth day of June, A. D. 1875, and 
he revo aunexed, personally appeared before me in sald Greneva.,. she 
i ' 3  e ; fen ; ; 

veing personally well known to me as the party who executed said 
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corporate seal of this bank, be, and he hereby is, authorized to con- 
vey the real and leasehold estate of this bank to its successors, The 
German-American National Bank of Washington, as is evidenced 
by the signatures hereto of Charles E. Prentiss, the cashier, and 
William F. Mattingly, the secretary, of the said German-American 
Savings Bank: 

Now, therefore, this indenture witnesseth : That the said party of 
the first part, for and in ponercerntaon of the premises and the sum 
of ten dollars to it paid by the said party of the second part, at the 
time of the execution and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, bargained, and sold 

conveyed and confirmed, assigne transferred, and _ set 
913 ~—over,and by these presents does grant, bargain, and sell, con- 

vey, confirm, assign, transfer, and set over, unto the said party 
of the second part, its successors and assigns, forever all and singu- 
lar the real and leasehold estate in the District of Columbia of it, 
the said party of the first part, or in which it has any interest or to 
which it is any way entitled, said real estate absolutely in fee 
simple and said leasehold estate for the several terms which the same 
may, respectively, have to run, with all the privileges and — to 
all the liabilities and obligations of the said party of the first part 
therein: 

To have and to hold said real and leasehold estate to and unto 
the use of the said party of the second part, its successors and as- 
signs, forever, as aforesaid. 

In testimony whereof the said party of the first part, by the hand 
f John Hitz, its president, has hereunto set its hand and affixed its 
corporate seal on the day and year first hereinbefore mentioned. 

| Corporate Seal. ] 

GERMAN-AMERICAN SAVINGS BANK, 
By JOHN HITZ, President. 

U. E. PRENTISS, Cashier. 

WM. F. MATTINGLY, Secretary. 


Signed, sealed, and delivered in the presence of— 


214 #£District or Cotumera, Jo wit: 


I, Sam. L. Mattingly, a notary public in and for the District afore- 
said, do hereby certify that John Hitz, president of the German- 
American Savings Bank, party to a certain deed bearing date the 
23d day of October, A. D. 1877 7, and hereto annexed, personally ap- 
peared hefore me in said District, he being personally well known 
to me to be the president of said bank, and who affixed the signa- 
ture and corporate seal of said bank to said deed and acknowledged 
said deed to be the act and deed of the German-American Savings 
Bank, the party grantor therein. ; 

Given under my hand and notarial seal this twenty-third (23d) 
day of October, A. D. 1877. | 

| NOTARTAL SEAL. | SAM. L. MATTINGLY, 
Notary Public. 
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| Endorsed :] Exhibit W. F. M. No. 6. Fee, $1.50. This 
is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 872, folio 48 e ae a 


records for the District of Columbia. Washington, D. Februa 
9th, 1884. Geo. F. Shayer, dep. recorder. Filed + 25, 1884 
. wv. Meigs, clerk. Rollins v. Robbins. Hquity. $796 

2195 Copy. 


Ex. W. F. M. No. 7 
Liber No. 953, folio 351 et seq. 
Deed. Recorded Noveml CT 11, 1SSO—9.10 a. sit. 
Benjamin U. Keyser to Edward A. Rollins. 
This indenture, made this, tenth day of November, in the vear of 
our Lord one thousand eight hundred and ney, eae Ben- 
jamin - Keyser, receiver of the German-American National 
Bank of Washit ngton, in the Dist: bit of Calas. of the first 
rarer! Kdward A. Rollins, of Philadelphia, Pennsylvania, of 
the second part. 
Whereas the said Benjamin U. Keyser, the party hereto 
| part, was, on or about the Ist day of November, A. D. 1878, 
duly and legally appointed receiver of the German-American Na- 
al Bank of Washington, in the stot nesiaplitaginbe wince? Hh cepa? 
the said bank, at the date of the appointment and rT n of 
sald Ieyser as recelver aforesaid, was the owner in fee Ssimpie of f the 
following pieces or parcels of ground, situate an bel 1D Fo In eqyeae 
numbered four hundred and fifty-six (456), in the cit Washin 


ij 
] 
i 


ton, In the aforesaid District, namely, all that part 2 gett square 
contained within the following metes and bounds, viz: Beginning 
on F street forty (40) feet east of the northwest corner of the 
216° square ane ee eee (20) feet; thence south 
ninety-seven (97) feet to three (3) feet alle y; thence west 

fq 


twenty (20) feet. and thence north nimelanieiel 97) feet to the be- 
| | ivilege to said ¢ ley ; and also all that part t of said 
square contained within the following metes and bounds, viz: 
Begil nning on I street fifty-nine (59) feet eleven (11) inches from 
the northwest corner of the square and running thence east on F 
street twenty-three (23) feet; thence south ninety-five (95) feet eight 
and a half | 5 gee s; thence east thirty-six (56) feet eleven (11) 
inches to pub ylic alley; thence south four (4) feet; thence west hifty- 
nine (59) feet eleven (11) inches to southwest corner of lot numbered 
fourteen (14), in said square, and thence north ninety-nine (99) feet 
elght and a half (8}) inches to the beginning; and.aleo all that part o 
said square contained within the following metes and bounds, viz: Be- 
cinning on F street eighty-two (82) feet e.even (11) inches from the 
northwest corner of said square and running thence east twenty-three 
(28) feet; thence south eighty-eight (88) feet two anda half 21) inches: 
thence east thirteen (13) feet eley ren (J i incaieeeahiaa ail ey ; thence 
south seven (7) feet six (6) inches; thence west thirty-six (56) feet 


92  ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &¢., AND 


217 ~—eleven (11) inches, and thence north ninety-five (95) feet eight 
and a half (83) inches to the beginning ; and also all that part 

of said square contained within the following metes and bounds, viz: 
Beginning on F street one hundred and five (105) feet eleven (11) 
f 


a : 
inches east of the northwest corner of the square, and running thence 
east twenty-three (23) feet four and a half (42) inches: thence south 
ft e/ dine ~\. “ . lc ‘ . te Ps: i Y Se P . 
eighty-eight (88) feet one and a half (13) inch to public alley; thence 


west nine (DY) leet five and a hali (93) inehes to the east line Ol lot 
numbered fourteen (14), 1n said square 5 thenee south one { | ) ineh ‘ 
thence west ee (13) feet eleven (11) inches, and thence north 


. , . } Q) ' , } : - gee: * BR .. } ] in : 2 ; 
eighty- elghe | feet two anda half (2Z4‘*inehes to the beginning: 
c . ; " Be | } _. - 4 
and whe reas one al ore sald Dank, on the day an6 date last aforesald, 


was owner of a leasehold estate, with the right ol pure hase, or, 1n, 
and to all hat part of s: 
metes and bounds, V1Z: Beginning at the northwest corner of sat 
square, and running thence east forty (40) feet; thence south one hun- 

dred (100) feet; thence west forty (40) feet to Seventh street, 


pF a 7 ~ = — — — m a } ‘ \ : + } a . ~ 7 
218 and thence north one hundred (100) feet to the beginning, 


id square containe a within the fo Mowing 


with alley-way appurtenant in the rear; all of which said 

pieces or parcels of ground and premises are described and assigned, 
ransferred, and conveyed, in whole or in part, in the deeds recorded, 
respectively, in liber D, No. 10, fol. 288 et seg.; liber No. 736, fol. 
245 et seq.; liber No. 739, fol. 18 et se q.; liber No. 766, fol. 131 ef seq. ; 
liber No. 754, folios 331. 332. 334, and 835 ef seq. ; liber No. 789. 
* |. 157 aA — liber No. 798, fol. 268 ef seq., and liber No. 872, 
ol. 48 et seg., of the land records of the District of Columbia; and 
craton by an order passed by supreme court of the District of Co- 
lumbia on the tenth day of November, A. D. 1880, in case No. 7500, 
of equity docket No. 20, the said Benjamin U. Keyser, receiver, was 
authorized and directed, on surrender by said Rollins to said re- 
ceiver of approved claims against said bank, amounting to one hun- 
dred and twelve thousand five hundred dollars, to sell and convey 
to said Rollins, party hereto of the second part, all and singular the 
lots, pieces, and parcels of ground and leasehold estate aforesaid, 
with all improvements thereon, and all the rights, incidents, claims, 
and demands whatsoever to the same belonging (except as herein- 

after excepted) ; 
219 And whereas the sai 


id Edward A. Rollins hath in all things 
fully complied with t t tl | 


the aforesaid order of the 
court: 

Now, therefore, this indenture witnesseth: That thesaid Benjamin 
U. Keyser, as receiver aforesaid and by the aut hority aforesaid, in 
consideration of the recited premises, and further in consideration 
of the sum of ten dollars current money of the United States to 
him in hand paid by the said Edward A. Rollins, the receipt whereof, 
at and before the ensealing and delivery of these presents, is hereby 
acknowledged, hath granted, bargained, and sold, assigned, trans- 
ferred, set over, and conveyed, and by these presents doth grant, 
bargain, and sell, assign, transfer, set over, and convey, unto and to 
the use of the said Edward A. Rollins. his heirs, executors, admin- 
istrators, and assigns, according to the quality of the estate, all and 


{ 


—~— =. 
a 


- 
—" 

e » 
bone 


Peevet 


J 

a 
—] 
a wad 
ne nama 


r 
- 
Fy 
aes 
we 
| 
a nto ow 
a 
Nmcrenenes 
. 


a 


; 

is 

om 
deme 


a | Vy 


a, pal 


| 
‘ 


b 


Novem! 


94 ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &¢C., AND 


receiver as aforesaid, being personally well known to me to be the 
person who executed the said deed, and acknowledged the same to 
be his act and deed as receiver of The German-American National 
Bank of Washington as aforesaid. 

Given under my hand and notarial seal this 10th day of Novem- 
ber, A. D. 1880. — 


| NOTARIAL SEAL. | 5. W OLF, | 
Notary Public. 
2223 [Endorsed:] Exhibit W. F. M. No.7. 8759, Eq. Fee, 


$2.25. This is to certify that the within is a true and verified 
copy of a deed as recorded in liber No. 953, folio 351 et seq., one of 
the land records for the District of Columbia. Washington, D. C., 
February 29th, 1884. Geo. F. Schayer, dep. recorder. Filed Mar 
: Rollins v. Robbins. Equity, 8756. 


Fn 
i 


25, 1884. R. J. Meigs, clerk. 


993 (4 py. 
Ex. W. F. M. No. 8. 
Liber No. 139, folio 156 él Se q. 
Release. Recorded June 19, A. D. 18785. 
Daniel Low to Zenas C. Robbins. 


This indenture, made this seventh day of June, in the year of our 
Lord one thousand eight hundred and seventy-five, between Daniel 
Low, of the city of New York, State of New York, mortgagee, of the 

first part, and Zenas C. Robbins, formerly of the city of Washing- 

ton, D. C., of the second part : 


Whereas the said party of the second part heretofore made and 
executed a certain mortgage, bearing date on the first day of Sep- 
tember, in the year eighteen hundred and sixty-nine, and thereby 
conveyed to the said party of the first part, and to his heirs 
and assigns, all that certain parcel of land in the city of Washing- 
ton, District of Columbia, being those parts of lots numbered twelve 
and thirteen, in square numbered four hundred and fifty-six 
(456), as the same are designated and described on the plats and 
plan of said city, contained within the following metes and bounds: 
Beginning for the same at the northwest corner of said square and 
! running thence east with the line of F street forty (40) feet ; 
224 thence south one hundred (100) feet ; thence west forty (40) 

feet, and thence north with the line of 7th street one hundred 
(100) feet to the place of beginning, to secure a certain indebtedness 
therein mentioned, as will fully appear from said deed, duly re- 
corded in Liber T & R, No. 18, folio 45 et seqg., of the land records 
of Washington county, District of Columbia; 

And whereas said indebtedness has been fully paid unto the said 
party of the first part by the German-American Savings Bank of 
the District of Columbia, lessee of said property by assignment of 
lease from Robbins to John Hitz et al., and the said party of the 
second part is thereby entitled to a reconveyance of said described 
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premises and to have the same released and discharged of and from 
all lien, claim, demand, or incumbrance by reason of said deed of 
trust or anything therein contained : Now, therefore, this indenture 
witnesseth : 

That the said party of the first part, mortgagee as aforesaid, for 
and in consideration of the premises aforesaid, and, further, the sum 
of one dollar, in lawful money of the United States, to him now 

hand paid by the said party of the second L | bef 
yas the sealing and delivery of these presents, pt 

is hereby acknowledged, has granted, bargained, sold, 
leased, and conveyed, and does by these presents grant, bargain, sell, 
release, an d conve V; unto the sa id party of the second part, his heirs 
and assions, forever all the hereinbefore-described premises and all! 
the rights, privileges, and appurtenances to the same belonging or 
In Bnywise appertaining; to have and to hold the same unto and 
to the use of the said party of the second part, his heirs and asslons, 
forever, as in his first and former estate, free, released, and dis- 
charged of and from all lien, claim, or incumbrance by reason of 
sald deed of trust. 

In testi mony whereof the said party of the first part, as mortgagee 
as aforesaid, has hereunto set his hand and seal on the day and year 
first hereinbefore written. 


—d 
— 
om 


ee 


DAN’L LOW. [SEAL.| 


orn ] alan ‘ ] lacy Ta : Le ran Wale . 
plgoned, sealed, and delivered in the presence Ol-—— 


WILLIAM H. CLARKSON, 
CHARLES NETTLETON. 


STATE OF NEW — F 
ag ‘— ) > SCL e 
( iy and Vountly of New York, } 


226 [, Charles Nettleton, a notary public of the State of New 
York, in and for the county aforesaid, do hereby certify that 

Daniel Low, party to a certain deed bearing date on the seventh day 
June, A. D. 1878 » and hereto annexed, persons lly appeared before 
nie in said Cou hty, and the said Daniel [ iIOW bel Ings personally well 
known to me to be the person who executed the said deed, and ac- 
knowledged the same to be his act and deed. 
Given under my hand and seal this 7th day of June, A. D. 1875. 

NOTARIAL SEAL. | CHARLES NETTLETON, 

; Notary Public for New York County, N. re 

117 Broadway, New York ¢ ity. 


STATE OF New YORK. 
( arty and County ot Ne w York, ) 


[, William Walsh, clerk of the city and county of New York and 
also clerk of the supreme court for the said city and county, t! 
same being a court of record, do hereby certify that Charles Nettle 
ton, whose name is subscribed to the certificate of the proof or ac- 
knowledement of the annexed instrument and thereon written, was. 
at the time of taking such proof or acknowledgement a notary public 


Lie 
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in and for the city and county of New York, dwelling in the 

227 said city, commissioned and sworn and duly authorized to 
take the same, and, further, that lL an : well acquainted with 

» handwriting of such notary, and verily) holiote that the signa- 
Lure to the said certificate of proot or acknow! if dgement is genuine, 
[ further certify that said instrument Is executed and acknowledged 


} } ? . . - — 
> . +h > pee THC te ’ 7 TATO HI ta? °i> 
ccoraing to tne iaw Or tn State oO] New York. 


4: " ’ ole : + 1 ] ¥* 7¥ ty \ Jat ri » % } 4} . $ ; ae 
In testimony whereo!t i have hereunto set MV nand and athxed 


j . a iy - — 4 nt j — L. i] = . J , lord 
bne. seal oft tne said court and county the oth day OT . une, 1S/5. 


WM. WALSH, Clerk. 


S, ay, f ry, } \} Xf 4" f } . 
pas | Bh 2 | iis \ : ¥} I vi N } 5 Hee S 1. ) paid I‘his 
ya i 
} , 
is to certify 1 ' true and verified copy of a deed 
. ; yey =O j » I~ , £4) ] 7 . . . , 
as recorded 1n i10e€r (007, TO110 100 él S8é€q., One Of the iand records IO! the 


reh Sth, 1884. Geo. 
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L, ipaaphgt di ep. recorder. Filed Mar. 25, 1884. R. J. Meigs, clerk. 
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ord one thousand eignt hundred and seventy-six, between the 
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Mutual Benefit Life insurancevUompany, a voady COrporate, GOM1- 
‘ } i] o. v7 my ‘ , AT ae 5 : . . , ay Se ee . ] 
c1ied at the Clty Of Newall State of ‘New Jersey, mortgagee, of the 
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Urst ps rt, ana thre German-American Savings Bank,a hody COrpo- 
un i sie cee A a ie ] | ee f° roe A we wae ini 7 — 
rate, domilciied in the Vistrict of Columbia, of the secon Dart. 


Whereas Zenas C. Robbins and wife heretofore made and executed 
a certain mortgage bearing date on the 21st day of July, in the year 
nteen hundred and sixty-nine, and thereby conv: eyed to the said 
party of the first part and ns all those cer- 
tain parcels of land in the said city of Washington, and being lot 
numbered twelve (12) and part of lot numbered thirteen (13), 
square numbered four hundred and fifty-six (456), as the same are 
designated and d | on the pla s and plan of said 
229 city, contained within the following metes and bounds: ’ Be- 
gin! in g for the same at the northwest corner of said lot thir- 
teen (13), and runnin g thence east with the line of F street forty 
et; thence west forty (40) 
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to its: successors and assI; 
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{ 
(40) feet ; thence south one hundred (100) f 


ee 
feet to 7th street, and thence north one hundred (100) feet to the 
piace of beginning, as will appear from said deed duly recorded in 


Liber T & R No. 14, folio No. 167 ef seq. of the land records of the 
District ol Columbia: 
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= Vee 8 MES > if ] 
Jacob (sid Pon, ex rr, to \\ bilamM I , Jonnsi 


This indenture, made this fifteenth day of April, in t 


Lord one thousand eight hundred and forty-six, 
(Gideon and Mary Gideon, his wife. of Bees city of W: a 
District of Columbia, of the one part, and William P. 
of the same place, of the other part, W eden 


[ 
That the said Jacob Gideon and Mary Gideon, his 
in consideration of the sum — two thousand dollars. 


of the United St ites, to them in ae paid by the s: 
Johnston before the signing, sealing, and delivery « 

the receipt whereof is ‘hereby Se iis dged, tlie 
bargained, sold, aliened, 
presents do give, grant, evietins. sel] 


the said William P. Johnston, his ar irs and assigns, 
lowing-described part of lot numbered twelve (12), in seek num- 
bered four hundred and fifty-six (456), in the city of 


aforesaid—that is to say: Beginning at the nor 


234 lot eleven (11),and running north on a line with seventh (7th) 

street west about twenty-five feet, more or less, to an allev, | 
which at the western end thereof is two feet six inches wide, and at 
the eastern end thereof is three feet wide; thence east one hundred and 
nineteen feet eleven inches and a half toa publi 
south by and with said alley about twenty-five feet, 
the north line of lot eleven (I 1) 
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conveyed, and confirmed. 
len, convey, and confirm, unto 


&C., A ND 


STaTeE oF New JERSEY, | ee 
County of Essex, | aa 
I, J. Banks Bedford, clerk of the county of Essex, having 
202 official cognizance of the fact, do hereby certify that Kdward 
L. Dobbins, before whom the foregoing acknowledgment of 
vis C. Grover, president of the Mutual Benefit Life Insurance 
Company, was made, was at the time of taking the same in fact 
notary public, as he purports to be 
Given under my hand and official seal this sixteenth da March ~ 
6, A. D. 1876 | 
[OFFICIAL SEAT. | J. BANKS BEDFORD, Clerk. 
2321 | Endorsed : | Exhibit W. F. M. No. 9 Kee. $1.50 : paid 
This is to certify that the within is a true and verified copy 
( deed as recorded in liber No. 809, folio 459 et seq., one of the land 
records for the District of Columbia. Washington, D. C., March 
. h 1SS4. G7eo. I. Schavye 4 dep recordet riled Mar. 20, 1SS4. 
R. J. Meigs, clerk. Rollins Robbins. Equity, 87a 
Hix. W. F. M LO 
Liber W. Lb. No. 128, folio 42 et s q 
Deed Recore Septeml 1546 a 
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‘my ' >} nh Te nl ~ + +P 
9% LDISTRICT OF COLUMBIA, au ae 
y ivy Wl 
Vi ashington $ Ou ney, ; 
\W 4h) TAA 1 1) wr and Iah i \. +] ; ty P4liio 
We, Lhomas U. Onn ana vonn mith, Justices OF the peace 1n 
and ior the sald county O] \\ ashnington, ll the Dis OF olumbia, 
. 1 ~ '> } 5 °T <T » €) a ° 21 i ] f 
do here by certify that Jacob (gideon, a party toacertain deed he reto 
~~ j 7 a ; . aie ] - : | } — » ee } } 
annex ed and bearing date on the hit th ada 3 A} l, In the yeal 
ee pj 0} 179. - ] oO? : ’ eft cy _ Yr) .¥)} lly, 3 y | 
Oli nousand elght Hunared and [orby-six, personality ap) pe ared 
our county aforesald, t! id Jacob Gideon being pe} 


be tea US 10D 
, 


; ‘2 i 
‘> = Ea ' 
sonally well known to us as the person wh xecuted | said aeed, 
. ; } } 
Fa ¢ 9) ; ’ ar 
and acknowledged the same to ind deed. 
. ie : : ; 
_ } . i-+ ; ‘ ‘ :> + + | 
isiven unde! “oul nands a 1 Sea 5 oi aay ol \ucus ae 1} 
; 
year 15460 
- - \ XY f , , 
A P F i ‘ i 
( 1/' NUN J Uf ij iS i i 
1 ATTnry j P. ~~ 
I » i iti j Colt SHA 
DistrRiIcT OF COLUMBIA, | 
. } ’ 
VY ¢ PDAanadgLon (Count } 
‘V7 ry} rac (* AT a er as CF an ot i ssyatin f .. ous 
vy e, nomas . Jonn and Jonn L. smith, HUusStices OL OF} Loe peact 
17) ; for the vat eal mt afnreacaid in the ay triat Teh ly pinta } her 
ili Alit' ior the COUNRLY aioresald, iti bile PVVISLTICt OF tL -OLUMDIa, GO here- 


: slip atti ag ey é 3 a 
DV certliv that Mary (zlaeon, the wile ol Jacob (7ideon, part\ 


2095 to a certain deed be aring date on the fifteenth day of April, 

in the year one thousand eight hundred and forty-six, and 

hye reto an NeXe d. pe rsonally ¢ Lippe Are cd before lls in our count Vy aiore- 
27 id | . 1] . 


‘ Mary Gi leon | Coa by US persona 
the persolh nana executed the sald deed, and being by US examined 
privily and apart from her said husband, and having the deed afore- 
sald fully explained to her, she, the said Mary Gzideon, AC kn OW le dor ed 
the same to be her act a ae deed, and declared that she had willingly 
signed, sealed, and dotix ered the same, and that she wished not to 
‘Given under our hands and seals this 27th day of August, in t 
year 1846. 
LT. C. DONN, Just. Peace. 
J. L. SMITH, Just. Peace. 


238i [Endorsed :] Exhibit W. F. M. No. 10. Fee, 2.50; paid. 


This is to certify that the within is a true and verified COpy 


of a de das recorded 1D Liber W. B No. 128, fc lio 4? et sec GY.» OME of 


the land records for the District of ¢ Olumbia. W ashi ngeton, Heb- 
ruary 25th, 1884. Geo. F. Schayer, dep. recorder. Kiled Mar. 20, 
1884. R. J Meigs, el rk, Rollins v. Robbins. Equity, S756. 


Direct examination by Mr. MAaTrinaLy 
dl . gf “or * ° — aie 
collecting of rents of the Federal buildings; if so, when. 
A. I commenced collecting rents the first of Nove mber, 18738, and 
stayed there two years. 


lly well known as 


239 STEPHEN PRENTISS, a wit Ness of law ful age, produced, sworn, 
and examined on behalf of the complainant, deposes as fol- 


@. State whether you had anything to do in connection with the 
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a 
By Mr. Roppins: 
Q. You are sure you collected for the rent of the rooms the bank 
occupied ? 
A. I think so. 
(). You are not sure? 
A. Iam not sure; if I was at home [ could tell. 
Q. I should think you could remember whether the bank paid ? 
A. I think it did. 
Q. But you do not remember whether they paid or what the -« 


amount was? 
A. It was all settled with me. 


By Mr. SELDEN: 


}° 
' } 


hn sen a aoe | as poe S 
(). You are unable to say now positively whether the bank did 


. — 


pay or not‘ 
A. I say I think it did. 
By Mr. Ropsins: 
@. But you are not sure” 
A. I have no doubt it did. 
Redirect examination by Mr. MATTINGLY : 


Q. I notice in this statement that sometimes the collections are 
much larger than at other times. Does that arise from non-pay- 


ments for certain months and afterwards the accumulated amount dip 
STEPHEN PRENTISS. 
242 Exuipit 8. P. Filed Mar. 25, 1884. R. J. Meigs, Clerk. 
Exhibit S. P. Deposition of Stephen Prentiss. 
Collections of rent made in Nov., 1873, for Hitz, Mattingly, & 


Prentiss. 
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245 Plaintiff’s counsel offers in evidence seven coples of deeds 


duly certified by the recorder of deeds of 
lumbia. They are marked as Exhibits W. F. M. Nos. 1 to 7, 1n- 


Nope D. LARNER recalled and further examined. 


By Mr. MATTINGLY 


(. Calling your attention to that alley-way at the south end of 
de cenit, running from 7th street to a public alley, what length 
of time has that alley been opened and in use by the occupants of 
that property ¢ 

L. red 


A. It was in use all the time that those houses were occupied up 
to the note wae SURO ae ae 7th street. 
(). About how many years ? 

the time the 7th-street front was built up: I don’t remem- 


A. About 


By Mr. Ropsins: 
(. How long prior to its being closed ? 
houses were finished, I think, 1n the fall of 1843, and oc- 
cupied as dwe ree that alley was open then, and from that time 
up to the time Mr. Robbin s closed up 7th street 1 ised an 
alley for the convenience of that row of houses on F street. 


244 Cross-examination by. Mr. LDEN : 


@. You do not mean to say that the people who owned land 
fronting on F street, ranning back to that alley, had no right to its 
rou ? 
| n ie yd a serps all 
You know nothing about that? 

No, sir. 

So far as you know to the contrary, they May have hae 
equally t the use of that alley with those who fronted on F street, may 
they not ¢ 

A. That would depend somewhat upon circumstances 

(J. I say so far as you know to the contrary ? 

A. So far as I know to the contrary, that is so. 
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). In = oe was it not? 
A. It must have been, because these repairs were commenced in 
ne: fall of “1873, I think. 
And aft ver, ¢ of course, the change of grade on the streets had 
ne fected ¢ 
after the grade had been determined upon—after it 


ant 
of 
I 
boon 


- 
had been made. 
Q. When was your attention first directed to this building, and 
by whom ? , 
The Witness: You mean so far as my employment was con- 
cerned ? 


249 Mr. SELDEN: Yes. 
A. I think by Mr. Hitzand by Mr. oe P. Mattingly. It 
has been so long since that I do not recollect distinctly, but that is my 


recollection of it. 

). And what time was that, as well as you can now fix? 

A. I think it must have been about October, 1873; I could not fix 
it positively from memory. 

. In October, 1873, and as early as the 25th of that month, did 
not Messrs. Hitz, Mattingly, & Prentiss went the condition in which 
this building had been lef ft by reason of the change of grade t 

A. I presume they must; that was evident to any one. 

They had busitiess offices, all of them, in the neighborhood, had 
they not! 

A. Mr. Mattingly had an office in that neighborhood; I cannot 
say about Mr. Hitz and Mr. Prentiss. . 

(). Where was the German-American Bank located at that time ? 

A. I do not recollect. 

@. Mr. Mattingly, however, had his office a short distance below 
on 7th street? 

A. Mr. Mattinglv’s office was on 7th street below E. 

Q. Did any portion of this building, in fact, fall ? 

A. Not that I am aware of. : 

. Was there any reasonable apprehension that it would fall if 

properly attended to by a competent man? 

290 A. The engineer of the Board of Public Works seemed to 
think that if the matter were placed in my hands there would 

not be any danger of its falling. That is the only answer I can 

make to that question that I know. They seemed to be unwilling 

to place it in other hands, for the building was condemned and 

ordered to be taken down. 

Q. You had no difficulty in the process you adopted in prevent- 
ing it from falling, had you ? 

A. No, sir; although I must say that I regarded it as a case tha 
required the utmost care and judgment in keeping it up. 

q. And with the exercise of that care and judgment you had no 
difficulty in preventing it from falling? 

A. I had no difficulty, but I should not undertake such another 


job at any price. 


Q. What portion of the work that was done by you upon that 
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coneerning the repair of this building before the work was com- 
>) 


[ think I had. 

Q. Did they know the situation of the building at that time‘ 
They must have known it, I presume 
You talked the matter it] 


eta ENDL AIPA SKN t BIEY CHALOM eh OO DH hu CON LUT SANT, 
. 
ee 
“— 7 a 
an 
-_ 
wa 
- 
se 
aot 
a 
~ 
— 
ous 
pooady 
— 
~_ 
——~ 
— 
—_ 
_ 
—s" 
ped 
- 
om 
— 
= 
mb 


A. It was a matter that had been disscussed pretty freely in the 
hewspapers ,; there is no doubt but that the V knew its condition 
Q. Was it not discussed between you and themselves? 
A. Certainly it was. 
(). And in the month of October, 18735 ? 
A. As I said before, I ‘cannot state when it was, but my In) pres- 
sion is that it was about that time 
253 Redirect examination by Mr. WEtts 
Q. It was necessary to put in s lows, was it not, of som 
kind of glass? 
' \. Yes. 
| A, What would be the difference betwee! putting in the sort of 
glass that was put In and commoner glass’ 
A. That would be simply guess-work 
) (). Your ols seicouaiet to be worth something 
| A. | would sup pose ths ii the Comm mon olass would Cosi probably 
one-third as much as the plate glass, depending entirely upon the 
size of the gi lass. 
4 


> -_ } st i 
Q But in your judgment piate GPiass was hecessary 1D order to 
= . j ; ’ *% . 4 y ' H 3 % . ° } ' ] 
make it tenantable for the purpose ior Whicn 1t was aesioned to be 


used—as stores, oa rentable 
A. I thought so, or I would not have r 1D led j 
OHN FRASER 
_ Po ” — ~ . ] ate - 4 t 
Counsel for the complainant, desiring to amend their bill, suun ' 


counsel for the defendant the paper herewith filed, marked Amend- 

ment to the Bill, being paragraph 19 and amendment to the eighth 

yrayer of the bill; and the counsel for the defendant consents 

uch amendment may be made, it being mutu ally agreed between 

the counsel in the cause that the amendment to the bill shal 
be considered as put in issue by the answer, and that the 

254 ~—replication and proofs now taken shall stand and be made 

applicable to such amendment. 


p! 


l’RANK M. GREEN, a witness of lawful age, produced, sworn, and 

examined on behalf of the complainant, deposes as follows : 
Direct examination by Mr. Marrinary 

Q. State whether you have any knowledge of the rents derived 
from this property since the purchase by Mr. Rolli 
ant in this cause; if so, what they have been. 

A. Yes, sir - | have hi id ch: arge of the collection of rents sine 
purchase of f the lease and interest by Mr. Rollins; I have collected 
the rents from the 15th day of October—that is, the rents accruing 
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Cross-examination by Mr. SELDEN 
(). What portion of the rooms in these bui 
between October 15 , al 
A. Ido not know that I can state the proportion. There have 
always been some rooms vacant; about such a number as I would 
think would usually be vacant in buildings of that kind—sometimes 
more and sometimes less. . 
@. How many rooms do the buildings contain 
A. The building contains in all 96 rooms, I think. 
(. How many of those rooms are at this moment actually occu- 


“; 


a . 7 
pie ehnants 


( l 
A. I think between 70 and S80. 
(). And are there more tenants, or 


| 
if€ c i 
» é + -sile. ‘ ro ‘ . ‘. ¢ s \ ye 4 «are . " : i. ’ oo oe ‘ a 
ZOU than there have bee Nn, On an average, bet ween the dates | Hay e 


just mentioned ? 
A. Probably a fair average. 
@. You know nothing whatever of the rental value of this prop- 
erty on the 25th of October, 1873, do you | 
A. No, sIr. 
(). Nor before that date ? 
A. No, sir. 
(). Nor after that date and prior to October 15, 1880 ? 
A. No, sir. 
FRANK M. GREEN. 
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Phe complainant closes his evidence here, Mr. Selden having con- 
nted that Mr. Entwisle may hand to the examiner the result of his 


examination ol the books. 
&3i*i } f ’ s . i> if t 4 i ; sg , } 
LOU Testumon von behattl of thre Det ndant. 
oe at . ‘ 
. 22. ‘. * ~ (‘ 7a . 4 | " ' wnt gf ; , ] 12 
in the Supreme VUourt oO! the District ol Columbia. 


ED Wy [> | \ }2 ro 
sDWARD A, KOLLINS | 


r ’ 5 ne . : 
ZENAS C. ROBBINS. } 


AA an a y | ,, \atan T 
iviet A Pema LO agreement at the ofce of Johns a Huston. No. 
wi, aS Cy: Ses } 
472 Louisiana avenue, Washington, D. ¢ 


Present: Mr. H. H. Wells and Mr. William F. Mattingly, for the 


. y 7 : -_ iy =) } } ia ? 
complainant : Mr. Jonn seiden, for the defendant. 


It is admitted by counsel for the respective sere in this cause 
that under the four leases assi nes by the defendant to Hitz, Mat- 
tingly, and Prentiss and mentioned in the bill tnere was reserved on 
each a monthly rental of $60. and no mor | 
ht is admitted by counsel fer the respective parties in this cause that 
itz, Mattingly, & Prentiss, seat they entered intothe contract referred 
to in the bill with Mr. Robbins on their individual responsibility igs 
so with the full expectation ‘that the bank would take the property, as 
it ultimately did. Hitz, Mattingly, and Prentiss made the repairs, 
purchased the fee of the leaseholds that matured before tl - y conveyed 
the property to the bank, and individually derived no benefit from 
the rents and profits of the property, but the whole matter was kept 

in an account, and the bank took the property for what it had 
261 cost them. MHitz, Mattingly, & Prentiss at the time were 

trustees of the bank, and the contract was with Hitz, Mat- 
tingly, & Prentiss, and the survivors of them, with a view to the 
ultimate transfer to the bank. 


ex 
=) 
; 
Lit 


LEOPOLD Lucus, a witness of lawful age, produced and sworn on 
behalf of the defendant, deposes as follows: 


By Mr. SELDEN: 


Q. You are a brother of Mr. Max Luchs, who has already been ex- 
amined in this case ? 

A. Yes, sir. 

Q. Were you the senior member of that firm when you occupied 
the corner store at F and 7th street ? 

A. Yes, sir. 

@. When did you leave that store? 

A. We left that store at the time when we couldn’t occupy it any 
more on account of fixing up thestreet. The house seemed to be in 
such a condition that it was not safe any more to be in there. 

Q. Can you fix with any certainty the precise date when you 


left ? 
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A. It puzzles me a little to give the exact date: it must have been 
about 1870 or 1872, in the spring, I think; I could. not be quite 
eertain about the exact date. 

(). nase toi you remove? 


a 
A. To the present place, only a few doors from the corner. 
(). And in the same building? 
1. The same building 
(. At whose request did you make this removal ? 
‘A. Mr. Robbins. He was in Europeatthe time. Before he came 
we always paid the rent to the agent, McFarland, and as soon 
26? as Mr. Robbins eame home I[ told Mr. Robbins that we got 
tO get oul of this place where we have been on account 
of the danger, and that I would like to have a place in one of those 
stores. He said, “If any one gets the place you certainly shall have 


one.” That Is the first information | had of it, but 1t was a week or 
two afterwards, 1t seems, when Mr. Hitz came and says he had 
something or all to do with it. I don’t know exactly whether he 
had bought it; in fact, I didn’t ask him; it wasn’t my business to 
ask him; but anyhow we rented the place of him afterwards. 
). At what time? 
A. That was at the same time when we moved from tl 
Q@. At the time you rented this place from Mr. Hitz was Mr. Rob- 
bins in the city 
A. I don’t think he was In the city, as far as I know. 
©. How much did you contract to pay for these new quarters to 
Mr. Hitz: | 
A. At that time we paid him e120 a month, but after the post 
othce went away it did consider: ible , Injury LO the business and we 
vot it reduced. 
Q. At the time you entered your new quarters had it been reduced 
to the new grade to conform to the improvements 
A. Certainly ; about six or seven feet. 
Under whose direction had this store into which you moved 
from the corner been reduced LO the hew orade, if vou 
The Wirness: Do you mean the rent or the lowering part 
Mr. Roppins: Who superintended the work? 
263 () Pec went to Dr. Prenti 
Mr. Ropar The cashier of the bank ! 


a 

~— 
- 
~ 


\ ee ee the work ? 
\. I went to him to get his directions; he made the bargain, I 
seman. tk ile carpenters. 
By Mr. SELDEN: 

Q. You say that this store into which you moved below, after va- 

ting the corner store, had been red uced to the new orade unaer 
the directions of Dr. Prentiss ? 

The Wirnegss: J] scarcely understand vou. Do you mean to say 
he reduced the rent or lowered ? | 


15—2357 
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. Who ordered it to be made lower? Who directed the work to 
he do ne? 
\. Iscarcely know precisely who directed it, but I know anything 
we wanted to have fixed afterwards we always went to the cashier, 
Dr. Prentiss. 
Cross-examination by Mr. WELILs : 
Q. Do you know, as a matter of fact, who ordered the grade to be 
changed ? 
The Witness: What do you mean—the grade of the street or the 
erade of the house? 
Mr. Wettis: The grade of the street. Who ordered it to be 
changed ? 
264 A. That is more than I can say 
@. You do not know ? 
A. No. 
(). Do you know what year the street was graded ? 
A. It must have been about 1870, although I wouldn't like to be 
certain about that very thing; I can easily find out 
Q. Do you know? 
1. Yes; [ know by my receipts; they will show. 
(). Was it as early as 1870? 
A. It must have been in the neighborhood of 1870 or 1871 
J. Was it as early as 1872? 
A. I think it was. 
. Was it as early as the spring of 18 
A. I doubt whether it was exactly 1875, although, if necessary, | 
can find out. 
@. Do you know? 
I know by looking at my receipts 
*) Do you know what year it wae? 
A. It was either 1870 or 1872; I can 
Q@. Do you know who directed repairs to | 
Do you know of your own knowledge? 
A. At first I do not; but afterwards Dr. Prentiss ; we always went 
to him, and he fixed whatever was necessary. 
@. When you wanted an alteration made Dr. Prentiss made the 
order, did he? 
A. Y es, sir. 
(). W hat year was it done ? 
At the same time when the building was lowered, or when the 
street was lowered. 
. Do you know what year Dr. Prentiss ordered any changes 
made? | 


ee] 


bh 


atta. 


A. Immediately after we went into the building; at the 
269 same time when the grade was changed. 
Q. When did you go back into the building, if you know? 

A. That is what puzzles me a little, the exact date: it must have 
been between 1870 and 1873—probably 1873. 

Q. Was it not away down in 1874? 

A. I couldn’t say precisely, but I can find it out easily enough if 
necessary. | | 


+] 
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Redirect examination by Mr. SELDEN 


The store into which you went after removing from the corner 
had been —— O the changed orade, had it not. before the return 
of Mr. | Lobbins t America ¢ 

A. Yes, sir: it was the store where we are now. 
(. [ask if the store into which you went after remo 
the corner had been adapted to the new grade before the return of 
Mr. Robbins to America ? 

A. What it was adapted to I can’t say; it seemed to fit, t 
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Q. Where, on the 25th of October, 1873, was the Ger man- 
71 American Sav ings Bank located ? 
A. I could not say precisely as to dates; I could only say 
that previous to removing to the corner it was located at, I think, 511 
ith street; I am not positive, though. 
Q. But a short distance below the buildings now in question ? 
\. A short distance south of those buildings. 
©. At the time of the execution of the contract of the 25th of Oc- 
tober, 1873, what connection, if any, had you with the German- 
American Savings Bank ? 
A. On the 25th of October, 1878, I was president of the German- 
American Savings Bank 
@. At the time of the execution of that contract were you not en- 
tirely acquainted with the situation and condition of the Federal 
uildings owned by Mr. Robbins? 
A. Iam unable to say to what extent I was acquainted. 
(. Did you know whether they were in danger of falling down or 


OT v4 


ere 


A. It was so alleged at the time 

@. And you knew it, wa you not? 

A. I cannot say positively what I knew then. 

@. You knew that it was so alleged ? 

A. Yes. | 

@. What information, to your knowledge, on that subject had 
Mr. Mat tingly and Mr. Prentiss as to the condition of that building 
at that time 

A. Iam unable to say. 
Where was Mr. Prentiss’ office at that time? 
In the bank. 
Where you were? . 
A. No, sir; I was not in the bank; my office was not in the bank 
building. 

®. He : as in the bank building, was he? 

He was in the bank building. 
272 Q Which was a short distance below the Federal build- 
ings and on the same street ? 

A. Yes 

Q. \ That occasion, if any, had you or he to pass by the Federal 
buildings from time to time? 

A. F requent occasion ; the post office was near at hand. 
). And did do so? 
A. Yes. 
). At or about the 25th of October, 1873 
A. Yes; about that period. 
in point of fact no portion of the Federal buildings did fall, 
to your knowledge, did they ? 

A. So far as Tecan remember, no portion fell, but they were in 
danger of falling, according to the statement of the architect em- 
ployed at the time. 
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JOHN HITZ. 


Cross-examination waived. 
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B. U. Keyser, a witness of lawful age, was recalled on the part of 
the defendant and further examined. 


By Mr. SELDEN: 


}. You have more than once been examined in this ease. I be- 


A. Yes, sIr. 

(J). I hand you a volume purporting to be an account of the rents 
received by the defendant in this case upon the propert) 
question between the years 1855 and 1871, inclusive, and ask 

you to look at the volume and state whether you have pre- 
273 viously seen it or not. 7 

A. Yes: I have seen this book. [ want to say here that 

I do not recognize it as a book belonging to the bank at 
Q. When first and under arto circumstanees, if vou please 
A. Soon after I became receiver of that bank. 
@. And where did you find it? 
A. I found it among the books of the bank. 


Cross- perenne by Mr. WeEtLLs 


@. When did you first become receiver ? 
A. The 3lst of October, 1878. 
(). Do you mean to say that you —— it, and that it came 
your possession as part of the books lon ong to the bank + 

A. No; | say to the contrary. if, my recollection serves me, | 
found this book, and recognizing it as the property of “Mr. Robbins 
gave it to him. 


ZENAS C. RoBpsBins, a witness of lawful age, was recalled on the 
part Ol the defendant and further examined. 


By Mr. SELDEN: 


». You are the defendant in this case? 
A. Yes, sir. 
Where were you in the month of July, 1875? 

A. I was in Brunswick, Germany 
27 Q. How long had you been abroad ? 

A. I left Washington in June, 1872, and sailed from New 

York about the 20th of June, I think. 

Q. When did you first afterward return to America? 

A. I sailed from Hamburg on the 4th of August, 1873, and 1 
have arrived in New York about the 18th or 19th of August, 1873. 
[ remained two days in New York with my brother-in-law, and 
must have arrived in Washington about the 21st or 22nd of August, 
1873. 

Q. What occasioned your return to this country? 

A. Most distressing accounts from my brother-in-law of the doings 
of the Board of Public Works. He had been urging me for six 
months to come home, but the very precarious state of my wife’s 


| 


health had prevented me from coming, until finally the news be- 
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came so distressing in regard to cutting down the streets that I was 
forced to leave her sick in bed and come home to look after my prop- 
ruy. 

(). improvements you mean, of course, in reference to the streets 
upon which the property was situated 

A. F and 7th streets, opposite my property. 
Q. When you arrived in Washington what did you find to be 
the condition of this building and of the excavations in front 


“f 


4] {* &)> 
Loereo!l |! 


A. I found the cutting down had peen Ci ym pleted and the side- 


walks reduced to the new grade; the eitidiounn were shored up at 
the corner, viz., 40 feet on F street and 32 feet on 7th. 

(J. State. if you please, what Was the condition of the stores on 

I’ street in these buildings in relation to the change of grade. 

279 A. I could not say exactly how much the new grade of the 

street was below the floors of the two ) basement stores; I should 

say not much. I found this Mr. Li in the corner basement 

store, and he remained there until nor first of October; paid his 


rent when I called upon him; did not seem at all nervous about the 
nahi ee of the store. (Mr. Wells objects to the last clause in regard 
» Mr. Luchs’ nervousness.) ‘lhe floors “a the Said | store from the 
th- street entrance have never been changed; the floor of the orig- 
nal basement of that store is now one foot, LWo short steps, below 
the sidewalk. All that was done to that was to make a stairway 
from the front up into what was originally the store that communi- 
cated with the sidewalk direct; the other stores are all reduced to 
the new grade of the sidewalk. 

(J. W he Nn, in the summer of LS7o, YOu reached this city, how far, 
if at all, had any of the stores in these buildings on 7th street been 
idapted to the e ! 

A. Parker’s wy Parker had done that himself; that was the 
first one from the 7th-street entrance 


Q. How long after your arrival in the city of Washington, in the 
summer of 1875, was it that the stores on 7th street were adapted to 


-) 
: 


{ 

the changed grade 
A. When I arrived I found that an order had been issued to take 
own the building, and one of the { irst th —— [ did was to ret five 
architects or ee. remember hans of them were James Towles, 
a man by the name of McGill, and Mr. Searles, Sr.—to inspect these 
b uildings ia give mea written report as to what they con- 
216 sidered the condition of them 1, wh ether they could be safely 

underpinned or whether it was necessary to take them down 
they gave mea very strong report (Mr. Wells objects) that it was 
not necessary to take the buildings down, and 1 acted on that re- 
port; I took that report to Gov. Shepherd and wrote the letter after- 
wards that has been put in here requesting the rescinding of the 
order to take down the buildings; that order was not rescinded. 
The next thing I recollect was Mr. Hitz calling on me in my office 
in the Federal building to inquire if my property was forsale. (Mr. 
Wells objects.) I told him that it was. He wanted to know the 
price ; I told him $200,000. I showed him my books and gave him 
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an abstract of the rents, which he said he would lay before the board 
of directors of the bank. A few days afterwards he called upon me 
and said was authorized by the bank to offer me $175,000 for my 
fee-sim ple yr pe rty and my four leasehold estates: | requested two 
days to ¢ -onsider upon it, which he willingly consented to. On the 
second day called upon hin n to accept the proposition th: at he had 
made. He then informed me that since he had seen me there had 
been ra | consult: tion of th } board of directors of bne bank, and they 
had instructed him to witl adn iw the offer of $175,000 a1 . 


} 
; 
‘ 
é 


id 
-~ 
— 
ae 
~ 
meet 
wer 
” 
on 
w 
— 
— 
poe’ 
“~ 


an offer of S] 


U UUU Mv ( ircumstances were suecn that W as foree d 
Lt, regarding IitaS avery great sacrince of the property. 
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tO accept 
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ry. ’ 
Chat sale has been entered here as an exhi 


ry] i] bs > Lh Pa Lm avy | : 9) 
(). ‘hat was the contract of the 10th of September, 1873 


A Y es. [immediately after signing that contract ol sale I went 
to Virginia to visit friends, and returned during the first week of 
October, 1575. On my return I found that immediately afte: 
277 ~=0s dL had left the city the building was taken possession of by 
the officers of the bank: the stores on F street had all been 
reduced to thi grade ol the st eet, excepting, as | ive stated, LNe 
third house, where the tenants preferred not to have the store floors 
reduced to the grade, but to use the basement two steps below the 
street and to have StTAaAIrs made LO lead Up to the ivinal store 
®. ‘That was after thi xecution of this contract of the 10th of 


af ‘. } . | mys.) . | = 7 ym : . a : " 1 ‘ x ral £ 
september, 15/0, and prior to the execution orf that of the Zoth ol 
] . ‘ wey &) . 
(Jctoper. 15/09 
r sratl ; , } r 

A. Yes. On conversing with the. tenants I found that they ha 
. > : , a a > y re . ‘ : | “a c. . , } ; Cc 
yone ih ubaer permission Ol » Hit who had fixed the terms of 
reni | fonnd t | fonar f Lo 2s a Bead aii ee ; 
rent. Munda the OUlcers Ol tee bank In avsolute possession of the 


2 Py . 3 oat . y ‘em — —_ . , 5 ~~ . a 
property. A few days after my return: from Virginia Mr. Hitz 
came to me and made me this Proposition : He said that il pre- 
pr | 


: 3 1 . ‘ ’ ) 
ferred to change the sale into a lease of the 


roperty perhaps vv 
mY nid A ' . . - : ee . } ] . ] ? -a¢ > ry 
ould make a hew negotiation and he Made this proposition: Lhat 

ld 4 en iy 
} 1 take Lit 


; : ; } ] 
roperty in its then condition on a ten years’ lease; would pay the 


( 
A 
he and his associates, Mr. Mattingly and Mr. Prentiss, woul 


purchase-money under the four leases; would pay the incumbrances 
of record, amou nth ig to $35,000 ; would pay me $600 a month dur- 
} } | 
} 


ino the term o ease: would pay a ll the taxes that might 
| 
i 


assessed upon fe decals WL easehold estates, and would relieve 
me of all care, responsibility, expense, and charges of avery’ name, 
lature, and description relating: to the fee-simple and the le: 
states dur! Ing the W hole Le r m of the le ase, provided [ would e inbody 
in the lease the privilege of the purchase of my fee-sim ple property 
by the lessees for the sum of $93,000 at any time during the term 
of the lease. Another provision in the contract was to “iN 
21d me the option of a con oa ance of the four leasehold estate 
by paying the several amounts of the purchase-money sinined 
in the leases, with 8 per cent. interest from the date of payment. 
That offer, however, was based upon t the condition that I must have 


rescinded the order to take down the property. 


nee 


Counse! for complainant objects LO all the testimony In relation 


laid 
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the antecedent conversation in relation to the terms of the then 
| to all conversation 1n relation to the terms 


: , 
' 

. : . ~ Q 4 ‘ ary 7 ) q*t : 

posed lease, and atso to ali Conve 


i tne lease itself. 


= SOR om veretemena es 


A Sf’ ~~ ae nl oe. ] . aS a eee Pe £ La 
° A. (¢ ontinued.) Finding this property 10 ull DOSSessiOjt OI the 
. f ‘ | | s . 
¥ . = DPank and thai ] > had | 
i1eers oO} the Ge rman-An I Dank and that they had rented thie 
‘ . } - » 7} } ; . + + ao. _ 9 ] ‘ ] { rs S S be 4 
res aha fixed tf he rents, i V the ietter in Dehalti of the owners 
¢ ] | aaa i . ; ] ’ > ] } ? 2 
Line pDULIGINY WiiiCli i | X i) Dt Rollins No zy, U Lil 
: | : 
I Inai Dil 
" } 7 j | 
‘ 4 as ‘ . ' ' $ . 5 
\). Ne) | ite rignt Live i \ iT ¥ I ‘ iecage atv VU hd yTbi\ Aitel Like 
‘ ae | \4 eee > ae ee 
ne of the writing oO! ul er, Mr. Hitz had of its contents. 
, ’ | 
fa i‘his ietter was VW il 3 i ¢ lest and | presume, 11@ must 
{ ¥ ‘ ? 
ave KNOWL ItS Contents ii OTe! Was DAaASsSeCU upon th CONQaAILtLION 
7 ' ,* } + } 
-? * , x t 4 » . ‘ ' ; > 1 . T | 
Loat 1 was to optaln the res FY OT tl order ior taklhngy Gown tie 
. . ‘ | 
5 i , 4 ' ye >, 7 ’ ; ; | sy . DP | ae 
; A pervy, and this a [tel ij ‘ - . i ae 1) 2, A Ul J OUD rase!l Line 
{ . . —~— . 
architect whom I| got to ex property and to put it int 
as , lh ard D,,] 
such a condition that it wou e a pted Dy the Board of Publi 
11/7 ae 
VY O'rKS. 
= Luke ae r 2. ae = Dai ee : ef = : ad ; 
) Mr. Wells opjects to all the explanations made Dy the Witness 11 
rolati mn 7 Ke hh: 1] R hy \ 5 + | rio} 1 hill 
: PcoliadtviOtl LO J AX DIdit rwOLLLI = ee ( LLit ‘ bies@iiictd KJ ii 
; any > fe } | } 4 se } | 
. . { ) “ ; . 2 i > é 4 3 t o> , y » 7%) * * , ; 
: Zig (). Before bne LUtb Ui sé PLCLII Ve! LOivo, what l] ati x 11OV 
: a : a ee Gee, te ; 
edge was possessed - Dy Mr. Hitz as to the eondition of the 
‘ e< ] } vii ie rQ . . TT t ‘ c LRP wy tv. n° + - , ental ; ‘ ¢ Bae 7. 
3 eqeral U1 qaings 1h point Oil SCCULILY ali dads tU LLIC DOrevioOus Aitiiudl 
j < 2 . ‘ 
5 . ] | » oe 4 bn . i i ee ae , 
ntal derived from those buildings ! 
: re. > . . ’ e ‘ . 
3 ’ & : ¥ ‘ - sxe t by h . 4 ‘ ‘ . — ‘ . ++ " . 
; A. he interview WIth Mr. Hit: Was 1n My omece In wnat Wa 
lled the dangerous part of the building. I there ' 
i caiiead the dangerous part oO1 LLIC VULIGLINYG, bnere snowed Him Wy 
‘ 4 & 
2 ] } } ; . } . | ° : “a 
x ; riizra «¢ cys TO — + 2 ' HAnetran 14 ¢ ¥? IPITSa $ ' : 
i DOOKS and gave him ah abstract of the rent rece Ips before he made 
i Lue otter. 


(). The same papers that were du are 
marked, respectively, Exhibits J. H. No.1 and J. H. No.-2? 
A. Yes ; those were placed in his hands before he made the offe1 
of $175,000 for the property. 
Prior, therefore, to the 10th of Septemb« 
\. Yes, sir. 
Q. What knowledge prior to that time had Mr. Hitz as to the con. 
lition of these buildings in point of security ‘ 
A. He must have gone ps : 
bank to his consular office. 
Q. At that time where was the German-American Bank located 
A. It was in the building ow: e Sulliva tate : houl 
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pow 
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ve 


think it was the third building below my buildings. 
©. On 7th street? 
. Oy 7 7 / . 
A. Yes, sir; fifty feet from it, perhaps; it was the second or thi: 


men 
> 


building. 

Q. And prior to the 25th of October, 1873, what information, 
to your knowledge, was possessed by Messrs. Hitz, Mattinglv, & 
Prentiss as to the condition of the Federal building in point of se 
curity ? 
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25] A. It was apparently known to every one when [| eame here 
| 1 1ssued to take down the building, 

That was known, I presume, to Hitz and to Mattingly and Prentiss: 
rers when [ arrives 
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court of the District of Columbia, at law, No. 6287, marked Robbins 
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satished on the 27th of October, 1550. State, 1f you please 
; , z i 
when, in point of fact, that judgment was paid. 


4 . 7 } : Ka 4 i . y y ?  < Oy mews ca $4. : : e Oe J 
A. It would be impossible to give you that information ; 1t was 
. 4 a . . ri } alll ; - —— : ’ : a MAL S. eC 

paid some time before 1b was entered satished 
E ‘4 » ¢ + 4 . } 5 9 . 7 , 7 cy vy sins . i] ‘ . . hs + 
(). State, 1 you piease, alter your acquisition of this property 


what amount had been expended by you in buildings and other im- 
_— , “ae 4 ~anw 4 t } a -«S ; f trnhar 12°72 
provements upon it prior to the Zoth of Octobe! fo 
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expended for permanent improvements on 
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For the four years commencing on the first day of January, 1869, 


+ a ay = eer sO! mee pantal rarainte 

and terminating the first of January, 1O/o, the 2Toss rental receipts 
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years the sum total of $11,520, leaving the sum of $55,492.42 as the 
net Income derived from the said ares, ~ aa leasehold estates 
during the said four years from and the first day of January, 
869, or an average of $13,873.10 per annum. My account books, 
of which one was identified by the witness, Mr. Keyser, a few 
moments since, show these figures 
Mr. Wells objects to all the succes ding pari of this answer. 
A. (Continued.) The exhibits also reveal the important fact that 
the income from the said fee-simple and leasehold estates had dur- 
ing the three yeals pl ‘eceding the first of January, 1873, been steadi ly 


increasing, v1z: For the year 1870 the gross amount of rent receipts 
from the ‘said fee-sim pli and leasehold estates was $] 
the year 1871 the said rent receipts amounted to the sum of 
$18,848.25 ; for the year 1872 the said rent receipts amounted to the 
sum of $19,066.44, the net income received from the said gy 


and leasehold estates for the year 1872 baving been $15,758, or an 
-@1 9 +] jy ee oe ee a — 
average oO] $1,515. 17 per money ine exhibits also reveal the fact 


that for the ten ll ending on the first day of November, 18783, 
' , ce , 1°, } e 4 } 7 , 
the gross amount O1 533 credited to the said lee-simpie and lease- 


hold estates was $15,131.28, one that the income therefrom during 
that period, after dedabth ig taxes, insurance, labor, repairs, - 
commission for collecting Sa id rents, was S$] 1,805.10, or at the rat of 


$14,176.69 per annum, an amount larger by the sum of $303.59 
2383 per annum than the average net rent receipts from the said 
estates during the previous four years. The said amount of 
$11,805.10 is the net receipts after deducting, in addition to the ex- 
penses already mentioned, the rent reserved on the four leases. 


Ip 
f 
} 
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Complainant's counsel objects to the recapitulation and to the 
arguments made by the witness in the above answer after the first 
statement as to the rents during the four years and the sources of 
deduction. 


Q. What, if any, information respecting the = ious rental valu 
of this property had Mr. Hitz before the L( Ith of agietaher 1873, 
and afterwards ? 

A. | showed him my books and handed him the exhibit. 

Q. The subject was discussed between you? 

A. Certainly. He looked over my books and I made out an 
abstract for him to show to the officers of the bank. 

Q. What, if anything, was mock ri between Mr. Hitz and your- 
self, subsequent to the 9th of Se ptember, 1873, and before the 25th 
of October of the same year, as to he probable net rental value 
of this property for the ten years embodied in the lease of your fee 
simple ? 

A. | remember to have made these suggestions to Mr. Hitz: That 
the change of grade og street would change two low-priced base- 
ments into high- -pitched, first-class stores fronting on 7th street ; that 
the change of grade of F street would change four unused cellars 
into four high-studded, first-class stores; that judging from the rental 

value of the property during the previous three years, the 
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284 steadily-increasing rate of rent, and those stores added to the 
buildings, I estimated the gross amount of receipts for the 
next ten years at $250,000, or over $100,000 over and above the 
amount that Hitz, Mattingly, & Prentiss in the indentu 
covenanted and agreed to pay for the use of the fee-simple property 
and for the transfer of the leasehold estates. 
. How were these suggestions at that time received by rie Hitz? 
A. Very favorably; he manifested every indication of et 
made a first-rate bargain. I said to him that they had availed them- 
selves of my distressing circumstances tO drive a very har b: argain 


a ; 
re of iease 


nN 

2 What were your distre ssing circumstances ? 

rm a an . ' “i : —_— | 50a < a c 
A. Che condition oF MY wi ife In Kurope—he1 critical state oj] 


} } - c° 1. 4 as me ed i. } 
health; the bad news I was getting from her almost disqualified m¢ 
t . * } . , 4] . ¢ . .. } 
for business. In reply to that he did not deny that they had made 
} o ; ' } ] = " 
a good bargain, but said that they would exert themselves to the 


n 

utmost to get for me a handsome award of damages from the Board 
Public Works. 

Q. Who drew up the contract of the 10th of deters 1873? 

A. Iam unable to say; | presume Mr. naive ing drew 
oF, You have sald, I engcee that the Ex! i No o, filec 

origini il bill, was written with the knowledge ‘aa 6 the authority 

Mr. Hitz ? 

A. At his request. ; 

). What have you to say In reference to Exhibit No. 3, wherein 


Oe 
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ae F | . ] . + — " ¥ . f let, a iit 1Ooro i tae ’ 

is contained a tetter from vou, « lated 14th Of Oetober. 15/90, and ad- 
1 } ° } . 7 } oe Es 
qaressed to the vice-president of the board of Pi iblie Wot ‘ks ? 

. xa T . — > . ry - . < 5 net ’ Tare ’ ; ot : . } } 

285 By whose direction or authority was that letter written 


A. It was written of my cwn motion, supposing that | could 
better dispose of the property if this order to pull down should be 

reseln de dd. 

. W hat, ifany, knowledge of the contents of Exhibit No. 3 had 

Mr. Hitz prior to the 25th of October, 1875 ? 

A. | think A informed him of it; and that belief is stre 
by the f. tact t] ape he made the offer to enter Into a le: 
offer Was Cou mee with al condition that the order LO 
should be rescinded. 

@. What, if any, knowledge, on the 25th of October, 1875, had 
Mr. Hitz of the other exhibits filed with the original bill, exclusive 
of No.1? Did he have the same knowledge as of the other com- 
munications ? 

A. I presume he did; I was perfectly frank with Mr. Hitz; I con- 
cealed nothing from him. 

Q. Who is in possession of all this property now, rece lving rents? 

A. I understand that Mr. Rollin mess he is the successor of Hitz, 
Mattingly, & Prentiss. 


It is admitted by counsel for the respective parties that on the drd 
November the defendant directed a notice to the complainant, 
which was by him received on the 6th of the same month, duly 
notifying him to quit and remove from the fee-simple premises of 
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the defendant, ere described in the notice, at the end of thirty 


wi 


davs from Ta 6th of November, 1883. 


6 @. There has been introduced in evidence a communication, 
addressed by yourself, under date of November Ist, 1875, to 

» president and directors of the German-American Savings Bank, 
whie h communication-[ now hand you. Will you please look at 
iat letter and state under what circumstances it was written by 


Mr. Wells objects to all statements in reference to that letter. 


A. Happening to discover that the property was insured for the 
benefit of the insurers and not for.the benefit of the property, I 
te this letter, desiring to owes the property insured for the bene- 
fit of the property. I referred to the oversight in the indenture re- 
quiring the lessees to keep the Prostar insured. I will explain this. 
| say here in the letter that— 
The lease provides that in case the lessees shall not avail them- 
selves of f the said privilege of purchase the property is to all come 
back to me iy the re payme nt of certs in large sums of money 
specified in the lease and 8 per cent. interest thereupon. 

The term “all” means all the property described in the indenture 
of lease; it does not include or mean my fee-simple property ; that 
had never been sold to the lessees. 


—— 


Mr. Wells ee to the explanation above. 


] 


Q. What, if any, further or other insurance was effected upon that 
property a fler the 2 25th of October, 1873? 

A. In consequence of their re fusa] to insure the property for the 

benefit of the property, I had to take out a policy of $25,000 upon 
the fee-simple property. 

287 Q. You kept it up how long? 

It is insured for the full term of the indenture of lease. 

Q. What portion, if any, of the rents of this property have you re- 
ceived since the first of November last ? 

A. None. 

(. State, if you please, what, M1 any, contract you at any time 
entered into with Hitz, Matting!; r, & Prentiss, or any of them, except 
that of the 25th of Oct ober , 187: 

A. None. 

(). State, if you please, what, if any, portion of these buildings in 
question fell by reason of the change of grade on 7th and: F streets. 

A. None of them. 

Q. State what, if any, undertaking or agreement you ever at any 
time made concerning the assumption of any liability of expense on 
account of the amelioration or repair of these buildings. 

A. It was distinctly understood that they took possession of 
the property in its then present condition; they were to relieve me 
of all taxes, charges, and expenditures of every name and nature 
during the term of the indenture of lease. 


Mr. Wells objects to the answer 


CLARENCE H. CLARK ET AL., &¢., VS. ZENAS C. ROBBINS. 127 


Q. State, if you please, whether, except as expressed in your written 
contract of the 25th of October, 18735, you entered into any contract 
or agreement to repay the eost of underpinning any portion of these 
buildings. 

A. Never. I would say that on the evening of the 28th of October 
1873, I left Washington for New York, and on the ist day of No- 
vember, 1873, I sailed for Europe, and did not return until th 

month of August, 1875. I never was consulted in any way 
288 or informed as to what was done or expended upon the prop- 
erty during my absence. 

(. State, if you please, when first you had reason to su ispect that 
a claim was asserted against you on account of any expenditures in 
reference to the building in question. | 

A. I do not remember that I ever received any intimation of that 
kind until I read the bill in equity. 

Q. State, if you please, what direction or approval, if any, you 
gave in reference to any expenditures upon these buildings. 

A. I never gave any; I never was consulted in regard to them. 

Q. State, if you please, what award in your favor, on account of 
damages occ: asioned to these buil lings by a change of grade, was 
ever paid to you. 

A. | ascertained, after my return from Europe, in 1875, that an 
award of $4,000 had been made to me, and I obtained from the 
gi of the board of audit a copy, sworn to by the clerk who made 
it, of all the proceedings that had been had in relation to it before 
that board. 


Prretonns! 


Defendant offers said copy in evidence, and it is marked Exhibit 
Robbins No. 3. 

Mr. Weis: I admit that it is a truecopy of the original record, 
but I object to its competency and relevancy. 


The Witness: Subsequently,on the 18th of November, 1875, a 
letter was addressed to me by C. E. Prentiss, one of the parties to the 
agreement of the 25th oe tdigiin paige ima recognize 
as genuine, and which letter I now read, as follows 
289 GERMAN-AMERICAN SAVINGS BANK 

WASHINGTON, D. C., Nov. 18, 1875. 
Z. C. Robbins, 272 Henry street, Brooklyn, N. Y. 

DEAR Str: Your letter of the 16th instant has been received. | 
am nota little surprised at your request, knowing, as you must, from 

nformation given you by Mr. Hitz in writing and by myself ver- 
salle. what action was taken in the premises. ‘he procees ls of the 
certificates of the board of audit named by you were duly turned 
over to the then proprietors of the Federal buildings, the award in 
question having been made expressly any artial indemnity for the 
large outlay made by them to viper beg buildings into conformity 
to the new orades of the adjacent street 

Respectfully, C. E. PRENTISS. 


Lee NEE eye ATT iV NOs A SRL Ot 
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He refers in this letter to “ information given you by Mr. Hitz in 

vritii ig.” That letter was received by me in Hamburg, Germany, 

| the substance of it was this: “ We have succeeded in obtaining 

&4,U0U damages on your property for ourselves, but have not suc- 
ceeded in getting any award of damages for you.” 

\). What became of 1 

A. That letter was placed in the pnp of Walter S. Cox, with in- 

structions to obtain, if possible, the $4,000 from Hitz, Mat- 

290 = tingly, & Prentiss. ‘That letter Mr. Cox lost or mislaid in 


i 
| : . 
; | 


ly to come into court and testify as to 


Mr. Wetts: I object to all this explanation in relation to the letter 


} : ] >= " , ' ] oo? i | ) ronhs ‘tT 4) } \ ‘ ) ° le 
which the withness read, and aiso to all the verbal Statements 1n relia- 


P a. ¢ 4 . 2 £8, yy . 2 i * , 
Lion to the eontents of the obner letter. 


The Witness: I can say that there is no press copy of that letter 
among the papers of the bank, for I have thoroughly examined. 

Q. On = 25th of October, 1873, what, if any, connection, to your 
knowledge, had Pati Hitz, _— ingly, & Prentiss or any of them 
with ty “German-, \merican Savings Bank ? 

A. It was understood that all were o _— of the bank. I under 
stood that Mr. Hitz was president, Mr. Prentiss was cashier, and Mr. 
Mattingly was the attorney or secretary, or held some office in the 
bat nk, it was understood. 

(). [ think you have already stated 1 that you ‘BHO ROS in possession 


} 


of any portion of these buildings, but that they are all in possession 
of Mr. Rollins? 

A. Entirely. 
(. State what, if any, action you have taken in respect to the rent 


derived from any portion of these buildings since the institution of 
rs 
A. I have served notice on tenants not to pay rent to any other 
person than myself, and have also served notice to quit upon Mr 
Q. You have already explained, [ believe, when on the stand as a 
vitness for the complainant, and on cross-examination, that in ex: 


buildings over the fee-simple and leasehold estates they 
were extended with the design and with the object of per- 


17 


29] mitting the insertion of dividing walls whenever it was neces- 


7 . “. i 7. . 4 ic ° ~ oS 
sary to separ ite » the two k1Inds oft estate 7 


A.  f Cs, S] . 


Adjourned to 1.30 p. mM. to-morrow, March 13, 1884 
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292 Exuirit Roppins No.3. Filed March 25,1884. R. J. Meigs, 
Clerk. 


Petition to the Board 0} Publie Works for Assessn rent 0 f Dan ruadges. 
W ASHINGTON, D. C., November ia L875. 
To the Board of Public Works of the District of ¢ ae 
GENTLEMEN: ‘lhe undersigned represents that he is hi e owner of 
the following real estate in said District, viz: 


* 


Che Federal buildings at the southeast corner of Seventh and F 
streets N. W., fronting one hundred feet on Seventh street and one 
hundred and twenty-nine feet three and one-half inches on F street, 
in the city of oe on, D. C., and that under your dietiie the 
following improvements have been made, viz., the grade of both 
streets opposite sae ‘euaiaak has been lowered several feet and the 

treet _wneroneoRgse relaid, together with other incidental work ; that 
in consequence of said improvement special damages have been sus- 
tained by him in connection with said property ; “that this damage 
has been occasioned by the change of grade; the rents were greatly 
decreased, and while lost on some portions thereof for several 

months, in consequence of this change, causing a loss of four 
293 thousand dollars, and that said property 1s worth th irty thou- 
sand dollars less in value than before said improvements were 


made. 

He therefore prays that you will pee lly inspect said property 
or make an examination thereof as re spects said in prow ments and 
the damages hereby claimed and make a report ther as provided 


for in the actof the Legislative Assembly of the District se Columbia, 


entitled “An act providing for the payment of damages sustained 
by reason of public improvements or repairs,” approved June 20, 
1872 
Z. C. ROBBINS, P. 
By his attorney-in-fact, C. Ek. PRENTICI 


District oF COLUMBIA, 88 


Before me, R. D. Mussey, United States commissioner in and for 
said District, personally appeared Chas. E. Prentice, who, being duly 
affirmed according LO law, Says that the statements contained in the 
foregoing petition are correct. 


Z. C. ROBBINS, Petiteone: 
By C. EK. PRENTI 


Afthrmed and subser ibed before me this 28th day Ol November, 
1873 


oe ool marae 


ce tye 
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294 (Endorsement.) 
Dec. 4, 1874. 
Received cert. No. 11116 for $4,000 and cert. No. 11117 for $98 in 
ttlement of the within accoun 
Z. C. ROBBINS, 
By C. E. PRENTISS, Alt’y. 


9OF Statement to be Filed with Claim No. 8382 and Recorded in the Name 


of Z. C. Robbins, per C. E. Prentiss, Attorney-in-Fact. 


| roperty | if ated 1) tine southeast corner of ith and k streets N. 


rroperty situ 
y ; ' % ® &% ,' } — 21h a * 
U . and Known as the I ederal bul ldings. 
nount of claim,4$30,000. 
- . > i ? ‘ . | : ra ‘ a Oo ” ws . 

At the time of filing the ciaim for damages to the above property 
, 7 7 ¥ a . j Py € " Y y "hr, y . . ‘ > ’ 
the old orades of Seventh and F streets N. W. were then in Process 


of being lowered some six or seven feet, to conform to the grade of 
adjacent streets, and the late Board of Public Works in executing 
the improvements upon 7th & F streets exposed the foundations of 
t! ee eee placing the structure In great 
insecur ity, rendering | 1 pro mipt and effectual remedy to be executed 
to protect and strengthen the foundations; otherwise in the exposed 
condition in which they were left by the changes of grade upon 
both streets they were lable at any moment to give way, and the 
consequence attending such a calamity could not be estimated. 

The owners of the property, Messrs. Hitz, Mattingly, and Prentiss 

(as per deed duly executed by Z. C. Robbins to the said Hitz, 
296 Mattingly, and Prentiss, and recorded in the records of the 

District of Columbia for that purpose), entered energetically 
into the work of placing said property in a condition te reap the 
advantage of the improve Ye grades at a cost far exceeding the esti- 
mates made by them to carry out the necessary alteration and re- 
pairs. 

The amounts given below were taken from bills in possession 
of Mr. Prentiss, the attorney-in-fact, and are only for the work done 
upon the foundations and ground floor and have no connections 
with any alterations that May have been done above the ground 
story. 

The first item submitted being the aggregate amount paid to 
Messrs. Entwistle and Barron for stone and brick masonry, carpen- 
ters’ and builders’ work, $9,834.86. 

The 2nd item is for carpenters’ work done by Martin and Walker, 
amounting to $5,708.00. 

The 3rd item is for iron work by Roger Bros., amounting to 
$1,836.96. 

The fourth item is for plastering done by Fenwick & Stewart 
amounting to $427.17. 

The doth item is for p 
9102.25. 

The 6 item is for work done by I. F. Bryan for the lower- 
297 —. pipe, water and gas pipes, aggregating 


oe 


a) 


lumbing done by Ridgeway, amounting to 


t 
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The 7th item is for iron sills furnished by White Bros., amount 
ing to $32.36. | 

The 8th item presented is for concreting the basement of the 
structure, amounting to $320.28 
The ninth item is for new water closets and their appendages. 
amounting to $218.00. ee be Ai 


—— = } 
WiLIVISC 


The 10 item is for certain paving, being $15 and $28.78. 
, t 
L 


The 11th item submitted is for freigh 
risks, amounting to $386.46. 

Lhe 12th item for consideration is 50% of a bill of $1,600 pre- 
sented by J.C. Parker for repairs and alterations ma 
Parker, and considered by the claimants as due to said Parker from 
them, being $500.00. 

The ] oth item is for works done, materials furnished, and for the 
general supervision of finishing up the alterations to the portico of 
the building above stated by Mr. Ryan, amounting to $1,975.16 

The last item presen ted is $500.00, paid to the architect for plans 
upon which the improvements and alterations were ‘made. 

he grand aggregate of the above amounts foot-up $20,554.56, or 

thereabout ts, and does not include a large number of items 
298 for which there are no receipts at han ‘The losses sustaine d 
in the way of rentals from stores mS of i es during the period 
the streets were bei Ing 1m proved would not fall far r short of 10,000.00. 

The claim of $30,000, filed by the attorney-in-fact with the ijate 
Board of Public Works as damages sustain ed by this property by 
reason of the improvement carried out by the said board, was pre- 
mature, but as due notice had been given to the public by said 
board to file claims of like nature within a given time he complied, 
nd at — time estimated amount above stated. 

i sul ymitt 11) 2 this Statemen for the inform: ition and action of the 
board of ; Ludit. tt ie attorney v-1n- pace begs to state that the amount of 
$23, 334.36 is as near correct as he can possibly state at the present 
moment: the limited time he ‘fe had at his command to get more 
positive information will debar him from making affidavit to the 
oe heures, but he is both willing and anxious to appear before 
the board of audit and produce the evidence 1 his possession tO 

substantiate as nea ras nossible the correctness of the state- 


299 ment, which is respec ‘fully submitted 


GERMAN-AMERICAN SAVINGS BANK, 
W ASHINGTON, D. C., Nov. 11th, 1874. 
To the hon. board of audit, D. C 
GENTLEMEN: You will please enter the claim of Z. C. Robbins, 
filed with you, being No. 832, to the use of John Hitz, Wm. F. Mat- 


ata } ‘ a | : = , . . + 
tingly, and Charles E. Prentiss, owners of the property 
= z ] ] ’ ’ , » , sail ° 

I have the honor to be, very respectiully yours 


seit teas 2 lite ~ OM AR, PPB ty MODINE 


‘ 
t 
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300 Know all men by these presents that I, Zenos C. Robbins, 
have made, constituted, and appointed, and do by these 
presents make, constitute, and appoint, Charles C. Prentiss, of Wash- 
ington, District of Columbia, my true and lawful attorney for me 
and in my name and place to sign all checks or other acquittances 
that may be required; to draw and receive deposits now made or 
which may hereafter be made in my name in the German-American 
Savings Bank of the City of Washington, D. C.; to endorse all checks, 
drafts, promissory notes, or other writings drawn or made payable 
to me or my order, and for me and in my name full quittance to 
give for all debts now due or which may hereafter become due and 
payable to me, and to pay all debts due and owing by me, and 
generally to do, act, transact, accomplish, and determine all matters 
and things whatsoever relating to the premises as fully and to all 
intents and purposes as I myself ought or might personally, al- 
though the matter should require more special authority than is 
hereby conferred, I, Zenos C. Robbins, the said constituent, allow- 
ing and holding firm and valid all whatsoever my said attorney or 
his substitute shall lawfully do or cause to be done in and 
OU] about the premises by virtue hereof, granting to said attor- 
hey power to appoint one or more substitutes for the purposes 

herein expressed. 
Witness my hand and seal this 28th d: 


Ly of October, ; Wee 2 We bye 
(Sis oned) L. CG. 


ROBBINS. | SEAL. 


Executed in the presence of— 
SAM’L L. MAT TIN \GLY 
[, Sidnev I*. Austin, a notary public for the District of Columbia, 
duly commissioned & sworn, do hereby certify that I have com- 
pared the foregoing power of attorney with the original and find it 
be a true and exact copy of the same. 
Witness my hand and official seal the 4th day of December, 
‘ 


| SEAL. | S F. AUSTIN 
Notary Public. 


Know all men by these presents that &§ Charles E. Prentiss, the 
duly authorized agent of Z. C. Robbins, of Washington, in the Dis- 
trict of Columbia have made, constituted, and appointed, and by 
these presents do make, constitute, and appoint, Christopher Kidie 
my true and lawful attorney, irrevocable, for me and in my name, 
place, and stead, hereby annulling and revoking all former powers 
of attorney or authorizations whatever in the premises, to prosecute 
the claim for damages to our real estate situated upon the 8. E. cor- 
ner of 7th & F streets N. W . said claim being now. on file in the 
office of the board of audit of the District of Columbia and in the 
lame of Z. C. Robbins, and we do empower our said attorney to 
receipt for and receive all monies, bonds, checks, drafts, or certifi- 
cates that may be issued by the proper authorized officers in pay- 
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ment of said damages or awards, and to from time to time furnish 
any further evidence necessary or that may be demanded, giving or 
granting to my said attorney full power and authority to do and 
perform all and every act and thing whatsoever requisite ar nd neces- 

sary to be done in and about the premises as fully, to all 
303 pneenars and purposes, as I might or could do if personally 

present at the doing thereof, with full power of substitution 
and Be sete and to receipt and sign all vouchers, hereby ratify- 
ing and confirming all that my said attorney or his substitute may 
or shall lawfully do or cause to be done by virt 7 : 


_ In witness whereof 1 hereunto set my hand and seal this eight- 
1] — ] ‘ < i. + , 
eentn day of Se pt tember, ,elghteen 1) indred and seventy-ioul! 
C. E. PRENTISS. | [SEAt.] 
wo witnesses who can write— 
HARRY COX. 
S. F. AUSTIN. 
DISTRICT OF COLUMBIA, 
County of Washington, as 
Be it known that on this elghtee nth aay of sept m ber, 1n the year 
. ' . ] ny i] nega } . - — ; , 
arom hundred Ww seven LY -iour, Detore me, the undersigned, a no 


Lary p ub] ic 1h and for sald « CO unhty and District. pe rsonally appeared 


. : ; ‘nll " ' at ae ee = 
C. E. Prentiss, to me well known to be the identical person who exe- 
+ ] ‘a. ‘ ” ’ » ‘ 3 7 } ° | 
cay Lf fy * ws) e ' ° tf = he sy a . ’ 4 £ : Tt } a " rim ; " ry icy 
cuted the fore cvoing letter of attorney, and, the same having been 
a | vate ] » " cy | ; ¥ Pi ) h f> ? ’ . ¢ aS ’ ; ‘ 8) 7 - ] we | 
iuiiy read vsinber tO nIM ani tne contents thereot Tully ex plaines ; 
] lo | sas ia ee weanna aA = | 
acknowledged the same to be his act ana eed, and that I 
‘> 4 _ cm - P . . 32 : " , " 
U4 have no interest, present or prospective, 1n € Cialm. 
4 
. wih a — Ss . 4 , Q a nas ae sy ¥X7 . Ay j nc 
In testimony Were I have pmereunto se, MY HNaANa and 
{}, 4 _— } ’ vat: | nt , {75 va hy " 1 ‘ke la | ah 4 ti wi t4 > 
mixed my seal oI omce the d ay Alit ar iaSt avOVeE WIrittell 
;, } C ' — 
| SEAL. | LUSTLIN, 
” TT). 7 
wel \ { fi i 
Dist. OF COLUMBIA, 
County of. Washington, | 
| : l We } noe an! mar i _— —— 
Mm. i. Luce, delng aduly sworn, aeposes : } 2. 
] — . i ] wml ss | a : 
(LOC uln¢ nt is in) his NaAnaWYriting ind LI < | { [ a KI OW - 
} . | } | . ; . 2Ty ' by ’ 
age and bellel, it 1s a true copy orf the orig 
ee ' | , Y os 
‘ UUULr. 
cy } 4 ’ hd j é 3 ” 
sworn and supserived Detore me¢ SJ Vi LOozZ 
) \ ; ; j 
3} \ | \'\ Vi H . ¢ «¢ of LLINS 
? x y 
) [ } 


Claim No. 832 
ZL. ©. Robbins, S. Kk. cor. 7th and F streets 


‘?y ° . - { } ante oo Tas » yet 4 | £408} 
We award, paid In repairs to claimants property, 34,V0V0U 


be tis, ate 
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a 


te 
> * 


Marca 138, 1884. 


Met pursuant to adjournment 
Present: Mr. Wells an “ Mr. Mattingly, for the complainant; Mr. 
Selden, for the defendan 

ination of ZenAs C. Roppins by Mr. WELLS 


‘hat personal knowledge you have that the officers of 


the ban ‘k entered into possession of that property between the 10th 
O] Septem ber we the 25th of ( yetober, 1873. 

A. The knowledge [ have 1s that found them in possession of 
the property on one of the first days of October. The stores on F 


street had all been adapted to the new grade, were occupied, and 
some of them by new tenarts that had made their contract with 
John Hitz or the otheers of the bank, made their engagement and 

h th That work Was not done by me, for 


al anged heir rent with them 
[ was not in the city. I found them in possession of the property. 
Mr. Luchs was in one store. He said he a arranged with Mr. 


Hitz to pay at the rate of $125 a month, but that Mr. Hitz had asked 


S e ra Io! Ibi 
¥ :* Y ; oe j = , } | - 
Mr. Wi ELLS: i did not €aSK What somebpodady eise had told YOu. 
\ 


The Witnxss: This is part of the information I received when | 


ie turned LO W asnington. 


19 


’ ee . ' . 
mentioned 


\. No. 
, ' 4 


~ - 4 » ii 7 +> | ’ ] } ’ 1 
(. Did not Mr. Hitz tell vou tnat he had sloned the con- 
ovis ; j ° } 4 f ’ “es ; 7 me oy ; 7 " ; a 
QUOD tract referred to of September 10, 1575, on behalf of the bank, 
] ee “eee ae 4 
but that the pank iad notihed bim- that they refused to take 


the property under that contract’ 
2 "h ft on 3 ~art ; 4 j i 1, ] l- , . 
(J. Di d you rot know, as a mattel of fact, that the bank had re- 
property unt ler that contract, and therefore it was 
h of October was made ? 
ie 2oth of October was made ‘ 


Me 


fused to take the 

that the lease of th 
A. Nothing of the kind was ever intimated to me. 

©. If it was never intimated to you that the bank would not take 


p 
' 
f 
A 


). 
the property under that contract, how did you happen to make the 
iease on the 25th of October and abrogate that contract ¢ 
A. Because I preferred in the condition I was to take the lease 
ither than to take the $93,000 in cash under the sale of a prop- 
erty. 1 was anxious to leave the country at the earliest possible 


moment and I did not want to be detained to invest the $93.000. 
The bank never did take it under that contract. did it? 
A I have already stated that an alternative pe pomnsee was made 


to ~ to take the property ty under a lease instead of purchasing it. 
And they did take it under the lease and not under the pur- 


A. Vox The officers of the bank took possession of the property 
under the sale of the 10th of September to John Hitz, acting for the 
bank, and they were In possession of the property at the time that 
they proposed to take it under the lease instead of under the sale. 
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2007 Redirect examination by Mr. SELDEN: 


Q. By whom was the lease of the 25th of October, 1873, pre- 
pared ¢ 
A. By Mr. William F. Mattingly, one of the parties to it 


" "7 © . 7 
The defendant rest 


2S Testimony wn Re hautial 

| } — “= - ; i 

in the supreme Court of the District of | 
EDWARD A. ROLLINS ) 

Us, Kauity XN 
i A 
f ROBBINS. } 
VI 22, 1884 


z , ' my ‘ j . 7 , 
Met pursuant to agreement at the ofice of Johns WwW Maston, No 
2 Louisiana avenue, Washington, D. C. 


Present: For the complainant, Mr. H. 
Mattingly; for the defendant, Mr. John Selden. 


(CHARLES EK. RENTISS was then duly sworn ind examined as [0 


D\aw swe ; ion bv Mr. Wer 
Virect examination OV Mr. WELLS: 


ae 
wae 
“ 
non 
~ 
i 
-~ 
om 


(J. State in what business you were engag d, and on 

A. I was cashier of the German-American Savings Bank from it 
rganization until it became a national a and was afterwards 
cashier of the German-American National Bank until it failed. 


~~ 


went into posses- 


(). Do you know when the bank or its oltieede 
sion uf the premises known as the Federal buildings, at the corner 


of F and 7th streets? 


A. Cannot give the exact date, spr according to my best remem 


‘ance, it was several — after the document drawn up, which 
[ pee the lease, was made | r Mr. Robbins to Hitz, Mattingly, W 


Prentiss. 
OUD j. You mean the paper that was dated October 25, 187. 
A. Yes, SIT. 

[t was some months after that? 
Yes, 
Q. W ow were you during that period ? 
A. I was employed in the bank, which, — the bank moved 
into the corner building in question, as the tenant of Hitz, Matti gly, 
& Prentiss, was in No. 515 7th street, just below aati’ if | remember 
rightiy. 
Q. Did you ever know or hear of the paper between Mr. Robbins 

nd Mr. Hitz of the date of septe 1m ber 7 ), 1873, in relation to that 
mista’ mean did you, as an officer of the bank, ever know of 
that paper? 

A. I did not remember anything about it at all till to-day, when 
Mr. Green called my attention to it. 


d. 
1 ] 


ge sem mn ete 
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Did or did not the bank or its officers take possession of the 
whole or any part of that property under that instrument? 

A. No, sir; they did not. The bank took possession of the prop- 

rty under an assig gnment or deed of the interest of Hitz, Mattingly, 
& Prentissin it. Prior to that, during their occupancy of the corner 
room, they were aca f Hitz, Mattingly, & Prentiss, under a 
lease. 

Q. When did they first become tenants, as nearly as you can tell, 
under Hitz, Mattingly, & Prentiss ? 

A. It must have been several weeks after the date of the lease, 
because the room was not prepared for their occupancy at the time 
the lease was executed. 

Q. Do you know when Hitz, Mattingly, & Prentiss took possession 


of the property in any way under their lease? 
310 A. Ido not think we took possession of it in any shape— 


I do not see how we could have done so—until this lease was 
executed ; | remember no posgesron of any kind; there was a period 
of doubt about the condition of the building while we were waiting 
for the decision of what was to be done with it in connection with 
Mr. Robbins’ application to the board of audit or Board of Public 
Works to ‘aati rescinded their order to tear down the building. 


Cross-examination by Mr. SELDEN: 


Q. (Referring to a record book entitled “ Minute Book, German- 
American Savings Bank.”) Do you recognize this volume? 

Mr. Wells objects to the introduction of this book in evidence, 
his objection extending only to its relevancy and competency and 
not to the time or manner in which it is introduced. 


A. Yes: this is the minute book of the German-American Sav- 
nes Bank. 
(). Kept by whom ? 

It was kept by the cashier or the acting cashier or secretary. 

Q. Were you at that time cashier of the bank ? 
A. Yes, sir. 

Do you recognize these entries in this book as either those of 
yourself or of the assistant cashier ? 

The handwriting is not mine, but the notes of the meetings 
were probably made by me and copied into this book by one of the 
clerks of the bank or the assistant cashier; I do not recall this hand- 
writing. 

Q. Do you recognize this book, though, as the book containing 
the official minutes of the bank ? 
A. I do 
I call your attention to an entry in the volume I have men- 
tioned, being an entry of the record of the meeting of the 
811 board of trustees of the Ge rman-American Savings Bank on 
Wednesday, August 27, 1873, as follows: 


On motion of R. B. Donaldson, the president and Messrs. Frane & 
Mattingly were appointed a committee to consider the subject of 
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© 
1 


the purchase of a banking-house; the committee to report at an ad- 


journed meeting of the board to be held this day week. 


try 1s contained in the volume, is it not? 
t 


if e1 
Yes, sir. 
| ] 1] tia + ‘ T¢ } + : Lam, + — . > _ - 
aisoO Cali youl att ntion tO an entry, contained a 
47, both inclusive, being the minutes of an 
{ 


Ph 
A. 
) 


< 
- 
adil 
a 
~~ ’ 


ime, ai pages AD to 
7 aa ee oe » Pie ae Ds } } 
domed meeting of the board of trustees of that bank held on the 


rd of September, 1873, as follows: 


} ‘ 
R port. 


Your comma sitae has made careful inquiry into the advisability of 
pure has ng, among o other real estate offe red, also that of Z. C. Rob- 
bins, S. E cor. of F and 7th Sts., comprising 15,000 feet, more or less, 
with a front of 100 ft. on 7th street and 129 ( HD fl me on I street, to- 
gether with the improvements thereon, which lat , however, are 
in a condition that will require their early demolition. This prop- 
erty has been offered for the sum of $200,000. t cash, half on time, 


6 months, 2 years; to repair the building as the proprietor suggests 
and secure arn income of $26,484. Your committee deem unadvis- 
able, as such repairs could only be of a temporary nature and the 
structure not at all be made suitable for the purposes of the bank. 


LA <A 


> . . ati i a 1 - rere ? j n P ‘ 
[n view of this fact your committee would suggest that if a purchase 
> | 7 ¥ ° | f° » 
of this property be contemplated it be for the purpose of tearing 
ecting a substantial fire-proof 


. 


a } . Pe Y- aati } 
down tne present building and el 
+ . ‘eV s 5 : " i] , | y Oa y cy ’ » + ‘ 7 r Val. ‘ . 3 Y 
structure, sucl as shall not only fully answer! the purposes of a bank- 
ing-house. but also vield a satisfactory return for the Investment 


< 


To effect this, however, your committee is of the opinion that asum 
4 > | 790.000 be paid for the property in q 1estion. ((om- 


Ing 


| 
not exceed 
7 - . , ” . , —— he f° | ~~ » 
pete nt archit ects h: ave estimated a six-story hre-prool DTICK bul ilding, 


e 


with steam-heating apparatus, elevators, ete., to cost from $160,000 
to $175,000. The outlay would, therefore, figure up as follows: 
’ > — = . f 
P urchase of ground-__--------. ss ison ssn se tai siege hu co 
yost of building ~~. --.-.-- ost in: acta aetna a tcl 
oe of rent or int. C0) GINS PC TAE0S . Ww i, cetidnciia 15,000 
31? Lota] amount forw: , Eee MEr eer 
In return for this investment, after careful inquiry into the 
matter, it has been ascertained that the interior De Pi oo 


whilst unwilling to enter into a contract to lease the upper stories 
° | 
nevertheless, isn! 8 


‘a7 7 


of a building such as has been suggested, wil 
better bul le lings shoul offer in the meantime, have oceasion to lease 
such within the next year, and in that event would willingly pay 
ten per cent. upon the investment for the portion it should occupy. 

Upon this basis, and assuming that the two lowest floors occup ied 
for business purposes wot uld necessar ily also have to yield an income 
of 10 per cent., it would require, In ‘order to cover the taxes and 
other conting encles, that the property should yield a revenue of 


$37,500 per annum. ‘To do this the following rents must be ob- 
tained 
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$3,600 


Basement. five rooms on 7th St., at $0U0_______---------~ 
“ 5 - ow oe i 2,400 
Main floor, 5 a 7.500 
v 2 KH’ St. eT 3 YOO 


Second fioor. 17 rooms a ee RO a ea $10,000 
oe Bee bsiadaaednie 6,000 
er A OOO 


& 
Fourth “ _ , Bae Pe Se nee 
Hifth of ae a este ? OOO 
| | ‘ “ 7 - om ™ -— = « on. = 
2? OOO 
rr . 4 . An * »é> = i 
Po? S21. CONTRI OO TOOMIE wna «ossanes sens seu awe 05, / U0 
Dedur 8 A EL OLE, 1¢)7 CONT ngyehncies a PRAT Ste. Se ee are ? OOO 
S560./00 
Or, approximateiy, 1U per cent. upon the Investment, Should store- 
} ¥ ’ | *» ah = Riis . > le ° < > ’ " 
rooms be determ eq uU ) ie first floor the relative income 
1A ae. } 
would not be changed, as I \ 
re store-rooms on 7th St.. at $1.600 __________.-___- SS.O00 
rea r c¢ ¥ = ¢> : 
Lhree ' gS & & ee ea 600 
i 1\"¢ Sti ¥"¢ « ‘ejape Drisi ze. RA rOOTHS. oT \¢ Ast. Pe fee een Te ea 26.000 
> = ‘ 
Wimelele, 
Having the rent of cellars to cover contingencies. In v1lew ol these 
pre mises, While I. 1b WOUIa seeln,. We may reasonably hope tO ha ve 
realized, your committee woula recommen that, 1n er. tO 
a aah ~ = ; - } ii, . - , + he f -_ 3} ° } | 
all localities offered, the premises Ol Z. C. Robbins be secured, } 
‘ ai Pray ee ae Se ‘eae ee Ae es . wf @419F ANN. a ] 
vided the same can be obtained for the sum of $175.000: and with 
j , sian , . . > > . 7 P 4 . +] 7 5 4 - . a } - _% a . 1. ’ 
that view youl committee further recommend that an offer to that 
“> } ° ¥ ')> ; 4 : 
effect be made to the said Robbins 
‘ 7 rie . - s Ts i} 7 " 41 > il . a : 
ic Wrenn That is the report of the committee appointed on 
i te ° : » va. _ 5 
bhne rormer occasion. 
| , Tf + + “ ; 4 7 | cy ' > rT ye? — 4 t, , ‘ 
(). | also eall vour attention to an entry in tne same volume i] 
OuOR TS ae se Sa ee 1m C1) ' 
} regard to the same meeting, at page 4/,. aS Iollows 
y 7 < ; ‘ 
} 1%) {4 on ] Se - _ ; : 41 . ,. — er ] 
V1d Afte1 a iengtny Giscussion toe comn 1ittee was continued, 
eee 4 OF eee “ka = 2 hee ere ae 
with instructions to intimate to Mr. Z. C. Robbins verbally 
that the board could not entertain a proposition to purchase nis 
= ns . ‘ = 2 
., ~ . 4" 7, * 4 -, cy " : he 4 ar ) ‘ | 6} } 
' pre perty at the S. E. cor. of Seventh street N. W ior more than 
a 
‘ \S ha a~ 
ei /o.000. 
TT at orl iy) ) Tataeatu — +iing 2 f <7 
inat volume contains that entry 
A. Yes, sir. 
~ 6 7s \ 7 oe « aet , + a ‘ Weta’ ej . . eT . 4 | . ‘< 
LJ. I also call youl attention to the succeeding entry or the same 
date at the same meeting, on the same page, as follows 
i epee eg " aaa wet. } ; } <7 at 5 : e a * ‘ 
] he president submitted additional! propositions LO sel] property 
] <4 . > f 4" cy > . | “y " 1, ry > > y" ] . . ] 1 = 7" 
i OC ated on | street to the | Dank for a banki Dg -nouse, all 6) whicl 
EY ee Sy em oe : 1: 
vere referred to this Con mitt ee on purch ase of a banking- house. 
i} + j . 8) 
—— is contall ed In that volume ? 
A. Yes, si 
Bi : 
Hi ‘ Misitushindaaiidinenseeaiact oat - 
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Q. In the last entry there have been erasures and substitutions of 
words, either the same or different from the original, apparently, 
have there not? 

A. Yes, sir. 

Q. Those words being “propositions to sell property ‘ 

A. Yes, sir. 

Q. [also call your attention to a further entry, in the same vol- 
ume, of a speci cial meeting of the board of ee of that bank, held 
on Saturday, September 6, 1873, and purporting to be signed ‘by C. 
Kk. Prentiss, cashier. I ask you to look at thee signature and say in 
whose handwriting it is. 

A. That is my handwriting 
@. In the minutes of that meeting I cal 
entry in the same volume, page 79, as follows: 


he president from the committee on purchase of a banking- 
house laid before the board a communication from Z. C. Robbin 
offering to sell the property at the S. E. cor. of 7th and F: | 
W. to the bank for $177,000. After a lengthy discussion, on mo- 
tion of Dr. R. B. Donaldson, seconded by Mr. Anton Eberly, 
O14 it was unanimously 
Resolved, That the offer of Mr. Z. C. Robbins be declined, 
as exceeding the amount the bank deems it expedient LO pay Io! the 
property offered. | 
Resolved further, That in the event of Mr. Robbins makin; 


otter to dispose of the said propery to tne opank for assum not to 
F may . a 33 . i . ] * " on . } - > 
exceed $17 U.UUU the president is hereby authorized and directed to 


‘rv . > . t i , ia . 
accept the of rer, Subject to the action of the stockholders of t 

iS «= ~ sence £4 . . ] . > ore yy .% ee lc ary i apo, 
ata meeting to be called in conformity with law at the ear! 


provided for bv the statute. 


y | i . 1 
. ' 7 ‘ { 1 ; 
Yo hind iat entry 1n that volume al [ pat lL have mel 
: 
a a 9 
tioned ‘ 
, 
A. ld 
7 4 — } : } j 
: 17 + > , . ¢ *J + by 
©. And between the 6th of September, 15/5, and the Zvth ol 
- 
me, > | " 1873 + |} ’ > 2 Yat. ] . 4 tiyy Tr) } i th) 
Oe pteli ver, \/ 4 , Lil re e A rp is raed it . y R\A BS ta 
1 : + snc ' i] 4 — 2 > 
poara Ol LTUuUSLEeeS i Lildal PALIN 
4 ren 
A hat 1s correct 
. y Z » ? i] . rt . ] : , - j 
\. You have examined the vo! Lf GQ Can Na ho enery tilt 
| 4 | pe 4 > § ry + i | _» t t raf 
He weell LiiOse qaates {) Y} et! iv? (>i rif Lira di { ~ 


4 . ‘ 7 ran a." \ ) ,Yy Bae. TL ‘ H Ose si ry) Ag Bane. 
Q. ? aliSoO Ci all your attention to the minute OF a speclai meetng 


. , . . : . iis o : > , | Pa |] ‘ J ; 4 a 6) cy nan . 
of the board of trustees oj that Dank heid on Uectober 2d, IS/od, pages 


61 to 63 of the same vi lume, purporting to be signed by C. KE. Pren- 
tiss, cashier, and ask you if you recognize the signature ? 

A. Yes,sir; that is my signature 

Q. In the same minute I also call your attention to the following 


Mr. [ rentiss, and umself, owl 1g tO circumstances having prevelicved 

} 2 - 7 1 | i . > 4 ,} i | oO 2 . ft < r t 

the consuinmation of the LO purchase tne property at tie Col 
; \ y say é . ; i>. \ — t yr ¥ » 

ner of F and Seventh streets known as the Robbins property, had 
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sidewalk was left up high on the embankment; that it was in the 
state 1t had been left when the roadway was cut down until some 
time after the execution of this lease; that that was owing to delay 
in getting the workmen at work on it, with the possible exception 
of Mr. Parker’s store, where he made his own — before the 
others, as I now petal it. 

@. Your idea about it, then, is that Parker, at his own expense, 

did adapt his store to the new grade before the execution 
318 of this lease of the 25th of Octolaer. 1873? 
A. No, sir; I could not be sure of that. 

©. You do not know whether it was before or after ? 

A. Ido not; I am in doubt about it. 

Q. Do you know whether or not Luchs had adapted his store to 
the new ch: ange of grade before the 25th of October, 1873 ? 

“4 No: I do not think he had. 

Do you know whether it had been changed at all ? 

A I do not think it had; I am very sure it had not. 

Q. Prior to the 25th of October, 1873, and shortly before that 
time, as well as at that time, did A. K. Williams occupy one of the 
stores in these buildings ? 

A. I think he did, because he was in what was a basement before 
the grade was lowered, anx L it did not interfere with his occ upancy 
that is my remembrance of that. 

Q. Do you know srpenonen his store before the 25th of October, 1873, 
was adapted to the change of grade ? 

A. I think not. The only doubt [ have in my mind very much 
is about Parker’s. 

Q. Do you know Mr. Charles C. Martin ? 

A. I do. 

Did you know him on the 25th of October, 1873 ? 

A. Yes, sir. 

Q. Do you know what, if any, connection he had with the adapt- 
ing of any of the stores on 7th street to the change of grade? 

A. I think that Hitz, Mattingly, & Prentiss, either direct ly or 
through an agent, made a contract with Mr. Martin for ad: apting 

some of the 7th-street stores to the new grade. 
319 Q. Was that before or after you mov ed your bank into the 
Federal building ? 

That was before; we did not move our bank into the building 
as a tenant of Hitz, Mattingly, & Prentiss until January or Febru- 
ary or March, or somewhere along there; it was later on towards 
the spring. 

Q. The buildings had been underpinned, of course? 

A. Oh, yes; and after the room had been fixed up at the corner. 

Q. Was Martin employed to do this work of which you have 
spoken before the work of underpinning was commenced ? 

A. I rather think he was. He did that work a little sooner than 
the work on the corner was done. I think they were pretty close 
together ; they were working along about the same time. 

Q. How long did it require to unde rpin this building? How 


many months ? 
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It seemed to mea very long time at thetime; I don’t remem- 
ber how long it was; it was some weeks, I will say that. 

(. You have no knowledge, have you, as to what was directed to 
be done in adapting any of these stores tu their change of grade by 
Mr. Hitz? | E | 

A. No, sir; Ido not recall any. I do not remember that docu- 
ment you speak of, of the 10th of September, for that reason. It is 
true he might have spoken to me about it, but I do not recall it at 
all. 

Q. At the time you entered into this contract of the Zoth ot Oc- 
tober, 1873, with Mr. Robbins, Messrs. Hitz, Mattingly, and your- 
self were fully aware of what had been the previous rental value of 
that property, were you not? 

A. No, SIP ; except from Mr. Robbing’ statement. 
SPAT (). He did, however, communicate to you a statement of 
wv 


UL: 

A. I think I have seen the paper; I recall a paper—a statement 
of the rents—that he gave to Mr. Hitz. The amount stated on that 
paper was never substantiated by our experience afterwards, how- 
[ remember rightly 


ever, if 
Q. The panic came in Se pt tember, 1873, did it not? 
A. Yes; I believe so. 


Q. That created a great diminution in the value of rents in the 
city of Washington, did it not? 

A. Yes; I suppose so; I am not much of a judge, though. 

Q. At the time of the execution of this contract of the 25th of 
October, 1873, Messrs. Hitz, Mattingly, and yourself were perfectly 
aware of the condition of the buildings in question, were you not ? 

A. Yes, sir; we could see it as an 1ybody else saw it, passing along 

e street. 

(. You knew the changes that had been made in the grade on F 
and 7th streets ? 

The Wirness: Do you ask if Hitz, Mattingly, & Prentiss knew 
of it? 

Mr. SELDEN: Yes. 

A. I will say I know of it, for I do not think Mr. Mattingly had 
been inside the building at all, nor was he for some time after- 
wards. 

Q. But passed by it every day, did he not? 

A. Yes; when he came to his office by the F street cars he 
321 would be pretty likely to, or when he went to the post office. 
Q. You yourself knew it? 

~ O, yes; I had been in the building. 

And it was in the condition in which it had been left by the 
ane of orade ? 

A. O, yes; it was plainly to be seen by anybody. 

Q. You knew that it was reported as unsafe and liable to fall, did 
you not? 

A. I knew that the proper authorities of the District of Columbia 
had pronounced it so. 


= 


) 
i. 
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Q. And with that knowledge on your part this contract of the 
25th of October, 1873, was, at least by you, entered into? 

A. Yes; I knew the condition of the building. 

Q. No portion of these buildings did, in fact, fall, did they ? 

A. Nothing in the way of a large fall; there was some settling of 
some portions of it inside. 

@. Did any portion of it actually fall? 

A. No, sir; I remember well that the front wall on 7th street 
bulged out considerably, and we considered it so dangerous = at we 
got an architect to examine it. That architect was Adolf Cluss. 

@. You did not exercise at any time, either alone or in conjunc- 
tion with Messrs. Mattingly & Hitz, your right to declare at an end 
that contract of the 25th of October, 1873, did you ? 

A. No, sir. 

@. Did Messrs. Hitz, Mattingly, & Prentiss, or either of them, at 

any time, to your knowledge, make any demand upon Mr. 
822 Robbins to refund to them the cost of the reconstruction ? 
A. Not prior to the failure of the German-American Bank. 

Q. Did they afterwards ? 

A. I do not know anything about it since then. 

Q. After the execution of f this contract of the 25th of October, 1873, 
and after the work of under rpinning and repairing these buildings 
so as to restore them to a safe condition had been accomplished, did 
Messrs. Hitz, Mattingly, & Prentiss, or any of them, ever intimate to 
Mr. Robbins that he was to be held responsible for the cost of recon- 
structing and securing these buildings ? 

= I can only speak for myself; I never did 

. Did Mr. Robbins ever, to your knowledge, actually receive any 
money or valuable thing by reason of any award of damages made 
in respect to this property ° 

A. I do not know that he did. 

Q. Did you ever receive any ? 

A. Yes, sir; I did. 

Q. For whom ? 

A. For Hitz, Mattingly, & Prentiss. 

Q. And did with it what? 

A. The money recejved on that account was in a certificate of the 
board of audit, if I recall it rightly—the record of it might be 
found, I presume—and was invested in the stock of the bank 
(either the German-American Savings Bank or the German-. ameri- 
can National Bank), except that portion of it that was on Mepesiti In th 
bank ; some portion of it, if | remember rightly, was on deposit a 
the Savings Bank. 

Q. In carrying out your obligati ions with Mr. Robbins under the 
contract of the 25th of October, 1873, did Messrs. Hitz & Mattingly 

and yourself, or any of ait advance any money out of their 
323 own pockets? 
A. Yes; all three did. 

Q. In whose favor was the award made for damages occasione 
by the change of grade of the streets in front of this property ? 

A. I suppose it was made in favor of Mr. Robbins or me, as his 
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attorney. I had a power of attorney to collect this sum. I suppose 
the award was made in that way for the reason that Mr. Robbins had 
made tne claim, and the board required it to be done so. 

@. And-you collected an award made in favor of Mr. Robbins as 
the person who had made the claim, and paid it over to Hitz, Mat- 
tingly, & Prentiss ? | 

A. No, sir. I understood this power of attorney to be for the pur- 
pose of collecting this award as in part satisfaction—as stated, I think, 
in the award—of the repairs that had been made on the property, 
and consequently it never entered into my head that it belonged 
to Mr. Robbins, as he had not paid out any of this money for the 
repairs. 

Q. What sums of money did Messrs. Hitz, Mattingly, & Prentiss 
advance out of their own pockets for the purpose of com plying with 
the obligations sentidual in the contract of the 25th of October, 
1873? 

A. I cannot give the exact amount; it was quite a large sum at 


one er | remember distinctly that each one of us advanced the 
sum of $7,000. I think Mr. Mattingly’s share was given in one lump 
sum of § $7,000. 


To do that did you borrow the money from the bank ? 
A. No, sir: I think not. I do not recall all the circumstances, 
but none of it could have been borrowed directly from the bank at 
all. 
324 Q. Indirectly, how ? 
A. Not indirectly. 
®. Then not at all? 

A. No, sir; not at all; that was before the bank was a bank of 
discount and it did not loan money in that shape. 

Q. A regular account was kept of all that was expended and re- 
ceived upon this property by and on account of Hitz, Mattingly, & 
Prentiss, was there not ? 

A. Yes, I think so; it was kept in this way, if I recall it rightly : 
By depositing all amounts received to the credit of the account of 
Hitz, Mattingly, & Prentiss in the bank and drawing checks for all 
expenditures made. Whether there was any further account than 
that I cannot say. 

@. And when the property was bought the balance of that ac- 
count was turned over to the bank, was it not? 

A. I think the exact balance of this account representing the re- 
ceipts and expenditures was turned over to the bank; I know that 
it was turned over bodily and all rs papers connected with it. 

Q. In other words, the account of Hitz, Mattingly, & Prentiss in 
connection with that property ie came, upon the transfer of the 
proper! sy to the bank, the account of the ba nk which took the prop- 
erty ¢ . 

A. Yes, I suppose so. 

Q. The application made | yy Mr. Robbins for damages by reason 
of the aman of grade of this property was an app lication made in 
terms for his own benefit, was it not ? 

A. I don’t remember the terms of it. 
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By Mr. Ropsins: 
Q. Whe made the application ? 
320 A. My best remembrance is that it was made by you prior 
to the execution of the lease of the 25th of October, 1878, but 
whether it was after consultation with Mr. Hitz or Mr. Mattingly | 
do not know. Ido not remember of any with myself at all. 


By Mr. SELDEN : 


(). You never received any specific authority from Mr. Robbins 
to pay this award over to Hitz, Mattingly, & Prentiss ? 

A. I do not think any was needed. 

Q. I asked whet her you did. 

A. Ido not remember of any. | think he had been fully not 
fied of it by Mr. Hitz and by me, and with no expectation that it 
would: go to him at all. There was sent with this application a 
claim of Mr. Robbins that I considered did belong to him, and was 
considered, I think, by all of us to belong to him, and that was an 
application for damages occasioned by loss of rents. I think that 
claim was for $10,000. If that had been collected, or any portion of 
it, I should have held it in Mr. Robbins’ name as his agent. 


Redirect examination by Mr. WELILs: 


Q. Can you state to us how much the repairs cost ? 

A. I think they cost between $28,000 and $30,000; that isa rough 
remembrance of it. 

Q. And that was all paid by Hitz, Mattingly, & Prentiss ? 

A. It was. 


326  JRecross-examination by Mr. SELDEN: 


Q. Do you know what proportion of this sum of $28,000 or 
530.000 was necessarily expended in the preservation of the build- 
ing and rendering it safe after those excavations were made 

A. I should say that a very large proportion of it was a in 
making it safe. 

Q. Some portion of it, however, was expended in the way of re- 
pairs and iiasoianante not directly connected with the preservation 
of the building or insuring its s: afety, was it not? 

A. Yes, sir; nearly all of Mr. Martin’s work was in the way of 
lmprovement and pretty much all the rest was in the way of pres- 
ervation, I should say, if I was going to divide it. 

Q. What pro portion was for the betterment and what proportion 
was expended by way of insuring the safety and security of it, you 
cannot say ? 

A. I cannot say in dollars and cents; I should say that four-fifths 
of it was spent in making the buildings safe. 

Q. You have nothing to refresh your memory upon this point? 

A. No, sir; nothing that I know of. 

. And are testifying now after a period of nearly eleven years? 

A. Yes, sir; I did not think it was so long as that ? 


K. PRENTISS. 


CLARENCE H. CLARK ET AL., &¢€., VS. ZENAS C. ROBBINS. 147 


27 We hereby certify that the foregoing depositions in thecase 
of Rollins vs. Robbins were taken at the dates indicated 

thereon ; that the statements of the witnesses named were reduced 
to writing by us, and were afterwards read over carefully by said 
witnesses, respectively, and signed in our presence by said witnesses. 
Washington, D. C., March 25th, 1884. 

A. JOHNS, 

KH. D. EASTON, 


’ 4 e . _ 7 a " . 
Examiners un ¢ hancery, Dist. O} Col. 


328 Stipulation by Counsel. Filed Apr.17,1884. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, the 17th day of 
April, 1884. In Equity 


KDWARD A. ROLLINS ) 
US. > No. 8759 
ZENAS C. RoBBINs. } 


It is hereby mutually stipulated and agreed by and between the 
parties to this cause, through the undersigned, their respective 
solicitors of record, as follows: 

First. That one-half of the net rents accruing and received by the 
complainant or his agents, from and after the thirteenth day of 
March, 1884, from and out of the whole of the reali estate involved 
in the present suit shall be forthwith paid over by the complainant 
unto the defendant or his solicitor herein of record. 

Second. That during,the whole of any further litigation in this 
cause, whether in the forum in which it originated or upon appeal, 
one-half of the net rents hereafter accruing and received by the 
complainant or his agents from and out of the whole of the said real 
estate shall be paid over monthly by the complainant unto the de- 

fendant or his solicitor herein of record. | 
O29 Third. That at any and all times during the pendency of 
further litigation in this cause, whether in the forum afore- 
said or upon appeal, the complainant, upon request, will furnish 
unto the defendant a full, true, and just account of all rents received 
by the complainant or his agents from and out of the whole of the 
said real estate. 

Fourth. That upon the final determination of the merits of this 
cause either of the parties thereto will, upon the request of the other, 
come to an accounting before the auditor of the supreme court of 
the district of Columbia in respect of all rents by either of them re- 
ceived, pending this litigation, from or out of the said real estate, 
and the balanee found to be due on such final accounting shall 
stand and constitute a lien, for the enforcement whereof execution 
may issue as at law upon the property in litigation owned by the 
party against whom such balance shall be found due. 

Fifth. That during the pendency of further litigation in this 
cause, whether in the forum aforesaid or upon appeal, either party 
to this cause shall be at liberty, without let or hindrance from 
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830 the other, to apply unto the said court holding such equity 

court for all such orders, assistance, and directions as may 
be necessary to give full effect to all the provisions contained in 
this stipulation according to their true intent and meaning. 

Sixth. That nothing in this stipulation contained shall effect or 
prejudice the rights, pretensions, or remidies of either of the parties 
to this cause, save and except as in this stipulation expressly pro- 
vided. 

And the stipulation heretofore, on the thirteenth day of March, 
1884, made and filed in this cause by the parties thereto, through 
their respective solicitors therein of record, so far as it may be in- 
consistent with the present stipulation, is hereby vacated and an- 
nulled. 

April 17th, 1854. : 

H. H. WELLS & 

W. F. MATTINGLY, 
For Rollins. 

JOHN SELDEN, 


Counsel A's Solicitor of the Defendant. 


Sl Order that Cause be Heard in Gen. Term in 1st Instance. Filed 
Apr. 26, 1884. &. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia the 26th day of 
April, 1884. In Equity. 


EDWARD A. ROLLINS ) 
Us. . No. 8759. 
ZENAS C. ROBBINS. j 


On motion of the defendant this cause is, this 26th day of April, 
1884, certified to the general term to be there heard in the first 
instance, the court being of opinion that the convenient adminisira- 
tion of its business would be promoted by such course. 

CHARLES P. JAMES, 


Justice, Ke. 


vo2 Supplemental Hill. Filed Mar. 10,1885. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


EDWARD A. ROLLINS ) 
ZENAS C. ROBBINS. j 


US. 


The complainant, Edward A. Rollins, leave of the court being first 
had and obtained, brings this his supplemental bill against the 
defendant, Zenas C. Robbins, and avers and says that the original 
bill was filed herein on the 23d day of October, 1883; that since 
then more than one year from the first day of November, 1883, has 
elapsed, and that said defendant has wholly neglected and failed to 
exercise his privilege of paying the sums of money referred to in 
said instrument of writing, “Exhibit Rollins No. 1,” which, pursu- 
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ant to the terms and provisions thereof, would entitle him-to a 
reconveyance of all of said property, both freehold and leasehold, 
and which is further referred to in the 10th paragraph of said orig- 
inal bill. 
And complainant prays that he may have the benefit of said 
original bill and the proceedings thereunder as well as of this sup- 
plemental bill, and that he may have such other and further 
333 relief as to your honors may seem meet and the nature of his 
case may require; and to that end that said defendant may 
be required to answer under oath as to the matters herein contained ; 
and complainant will ever pray, &c. 
EDW. A. ROLLINS. 
H. H. WELLS, 
W. F. MATTINGLY, 


Sol’rs for Compl't. 


STATE OF PENNSYLVANIA, | 
ars ay or } 
City of Philadelphia, J 


On this 28th day of January, 1885, personally appeared before me 
Edward A. Rollins, the complainant in the foregoing supplemental 
bill, and made oath that he has read the said bill and knows the 
contents thereof, and that the same are true of his own knowledge 
except as to those things which are stated to be upon information 
and belief, and those he believes to be true. 


K. A. ROLLINS. 


Subscribed and sworn to before me, at my office, in the city of 
Philadelphia, on this 28th day of January, 1885. 
[ NOTARIAL SEAL. | D. 8. LINDSAY, 
Notary Public. 


334 Ans. LO Supple mental Bill. Filed Mar. 24, 1885. R. ef Meigs, 
Clerk. 
In the Supreme Court of the District of Columbia. In Equity. 
EDWARD A. Ro.tuins, Complainant, ) 
v. . No. 8759. 
ZrENAS C. Roppins, Defendant. } 

Answer of the defendant to the supplemental bill of the com- 

plainant. 

[ admit the lapse of time from the first day of November, 1883, 
and I admit that I have failed to exercise the privilege of refunding 
the sums of money contemplated and secured by the certain Instru- 
ment marked Exhibit Rollin No. 1 and in the supplemental bill 


mentioned, but I expressly deny that in and by the original of or 


the said exhibit itself it is provided or contemplated that I should 


refund or be secured any privilege of refunding any sum or sums of 


money in order to have again and repossess my fee-simple property 


, 
al 


at the expiration of the term for which it was by me demised to the 
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assignees of the complainant, on October 25, 1873, and I insist that 
the provisions in said exhibit concerning refunding apply and was 
intended to apply-exclusively to my acquisition of the property, the 

reversions upon whose terms for years the assignees of the 
335 complainant, in and by said exhibit, undertook to purchase. 

Iam advised and insist that such privilege of refunding as 
was secured me by the said indenture was exerciseabie at any time 
only after the commencement of this suit, and that in advance of the 
expiration of that period this suit was prematurely instituted and 
cannot be aided by supplemental bill. 


ZENAS C. ROBBINS. 


I do solemnly swear that I have read over the above answer 
by me subscribed and know the contents thereof; that the facts 
therein stated upon my knowledge are true, and that the facts 
therein stated upon my information and believe I believe to be true. 

ZLENAS C. ROBBINS. 

Subscribed and sworn to before me this twenty-third day of March, 
A. D. 1883. 

[ NOTARIAL SEAL. | FRANK T. RAWLINGS, 
h] 


Notary I ah Ti iC. 


336 Replication to Supplemental Bill. Filed Mar. 26, 1885. BR. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. In Equity. 


K. A. RonLins ) 
US. +» No. 8759. 
Z. C. RopBrns. } 


The complainant hereby joins issue with the defendant on his 
answer to the supplemental bill, and will hear the cause on bill 
and supplemental bill, answer and proofs. 

W. F. MATTINGLY, 


Sol. for Comp't. 


~] 
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ok 
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Stipulation by Def’t. Filed Mar. 26,1885. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


EpwaARp A. ROoLuLIns 
Us. >Equity. No. 8759. 
ZENAS C. RopsBins. } 


It is hereby stipulated and agreed by the defendant that the de- 
fence set up in his answer that the present suit was instituted in ad- 
vance of his exercise of his right of election secured to him under the 
said agreement of writing of October 25th, 1873, shall be consid- 
ered as and is hereby waived, and he consents that the cause may be 
heard and decree passed on its merits. 

JOHN SELDEN, 
Counsel and Solicitor for Defendant. 
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338 Opinion by Judge Wylie. 


In the Supreme Court of the District of Columbia. General Term. 
In Equity. 


Before the chief justice and Judges Wylie and James. 


EDWARD A. ROLLINS ) 
US. >No. 8759. 
ZENAS C. ROBBINS. f 
W asHinatTon, D. C., April 27th, 1885. 

[ am instructed by the court to announce its decision in the case 
of Edward A. Rollins against Zenas C. Robbins. 

It becomes necessary, in our view, that the court should make a 
careful analysis of the deed under which this controversy arose ; 
that deed contains probably as brief and clear a statement of the 
material facts as could be furnished by the court, and therefore I 
shall read it before proceeding to make the analysis. 


Lease. Zenas ©. Robbins to John Mitz and Others. 


This indenture, made this 25th day of October, A. D. 1873, by and 
between Zenas C. Robbins, of the first part, and John Hitz, Wil- 
liam F. Mattingly, and Charles E. Prentiss, of the second part, all 
of the city of Washington, District of Columbia. 


Whereas the said party of the first part is seized in fee simple of 
all that certain parcel of land in square numbered 456, in the 
339 city of Washington, D. C., contained within the following 
metes and bounds: Beginning for the same at the northwest 
corner of said square and running thence east along the line of “ F” 
street forty feet, and running south with this width one hundred feet, 
it being the samethat wasconveyed to thesaid party of the first part by 
George S. and Julianna Gideon, executors of Jacob Gideon, deceased, 
by deed dated July 21, 1869, and recorded in Liber D No. 10, folio 
288 et seq., of the land records of the District of Columbia. 


There is a description of forty feet at the corner of Seventh and 
streets, which Mr. Robbins claims that he owned in fee at the time. 
That was rather a misuse of the term “fee simple,” because at the 
time it was under two deeds of trust, one for $10,000 and the other 
for $25,000, so that in point of fact he used an inappropriate term to 
designate his interest. Here is the description of the other property 
that was the fee-simple property : 


And whereas the said party of the first part has a leasehold inter- 
est in a certain part of lot numbered 14, in said square, particularly 
described in a certain indenture of lease from George 8. Gideon, 
trustee for Catharine C. Gideon, to the said party of the first part, 
dated November 30, 1864, and duly recorded, and so on, with the 


privilege of purchasing said property in fee simple for the sum of 


eight thousand dollars. 
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That is one additional lot of which Mr. Robbins had a lease, which 
was then nearly expired. Probably two years of that lease had to 
run, and he had the privile ve of buying that property on the pay- 
ment of $8,000, and then he described another lot joining that, or 

rather another part of the same lot 14, of which he hada lease, as 
described in the deed ; also with the privilege of purchasing in fee 
simple for the sum of $12,000. Then the deed recites that he had 

a lease of still one-third of another part of lot 14, with the 
340 _— privilege of purchasing said property in fee simple for the sum 

of $12,000. That makes $32,000 for those three. Then it recites 
another interest in a certain part of lot number 13 (these others were in 
lot 14) in said square, particularly described, and so on, in the lease, 
“with the privilege of purchasing said property in fee simple for the 
sum of $10,000.” 

There were four leasehold lots which Mr. Robbins had with the 
privilege of purchasing, and these leases had, I think, about two 
years to run at the time of this contract, “the whole of said prop- 
erty, fee-simple and leasehold interests, having a front on Seventh 
street west, in said square, of one hundred feet and on F street north 
of one hundred and twenty-nine feet three and one-half inches.” 

Now we have the property which is the subject of the opinion. 
First, the forty feet at the corner, forty feet on F street, and one hun- 
dred feet on Seventh street, which he calls “in fee simple,” because 
he had not deeded it; then these other four lots lying behind that, 
but lying in connection with it,in which he had nothing but a 
leasehold interest, which was well nigh run out, with the privilege 
in each case of purchasing each lot for the several amounts named 
during the terms of the lease. ‘Then it proceeds: 


Now, therefore, this indenture witnesseth: That the said party of 
the first part (Mr. Robbins), for and in consideration of the rents, 
covenants, and agreements hereinafter reserved and contained to be 
paid, done, and performed by the said parties of the second part, 
and the survivors & survivor of them, his heirs, executors, adminis- 
trators, or assigns, does hereby assign, trans fer, and set over unto 

the said parties of the second ] part, and the survivors and sur- 
341 vor of them, his executors, administrators, and assigns, all 

said leasehold interests in said several parcels of land and 
said leases, and the unexpired portion of said several terms, together 
with all the rights and privileges and subject to the obligations in 
said several leases contained. 


There is the conveyance of the leasehold property, and it is an 
absolute and complete assignment of all his rights, title, and interest 
in these several pieces of leasehold property to the grantees, in pre- 
cisely the condition that he held them, with all his privileges and 
subject to all his obligations. 

Here is the provision in regard to the other, the corner property : 


And does also hereby demise, lease, and to farm let unto the said 
parties of the second part and the survivors and survivor of them, his 
executors, administrators, and their and his assigns, all of said parcel 
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of land so heldin fee simple as aforesaid by the said party of the first 
part [there were, in point of fact, two pieces of land, but the deed 
probably is — for the term of ten years from and after the first 
day of November, A. D. 1873, and thence next ensuing, and fully to 
be complete and ended, they and he yielding and paying unto the 
said party of the first part, his heirs and assigns, the sum of $600 
per month on the first day of each and every month during the said 
term, and observing and performing all and singular the covenants 
and agreements set forth in these presents on their and his part to 
be observed and performed. 

There is a 
title, and interest 


} 
his fee -simple property | 


7 
j 
i 


ease, then. It is not an assignment of all the right, 
the leasehold, but it is a lease of what 
yr ten years. 


} } 
he ealis 


And the said parties of the second part, 
their heirs, executors, and administrators, do hereby covenant with the 
said party of the first part, his heirsand: assigns, 1 manner ialibobing. to 
wit: That they, the said parties of the second part and the survivors 
and the survivor of them, his heirs, executors, and administra- 

042 tors, and their and his assigns, shall and will pay or cause to 
be paid said monthly rent as hereinabove stipulated, and 

shall and will pay and cause to be paid the encumbrances of record 
against said property or any portion thereof, the same being two 
nty-five thousand and ten thousand dollars, re- 
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rent on tne fee-simple propert: 
brances of record against sald property or any portion thereof, ¢ 
same being two deeds of mee . ee ae thousand and ten 
thousand dollars. That is all 1 lation to the fee-sim ple property. 

‘he balance Is against sive tensa a : “And shall and will exercise 
the said several privileges of purchasing in fee simple granted in 
said leases by payne or causing to be paid said several amounts of 
purchase-money a s provided in said leases, and shall and will pay 
or cause to be paid all taxes and assessments hereafter levied or 
imposed upon said property or any portion the reor. 

Now, why did he trouble sist lf about whether they would exer- 
cise the priv ilege of purchasing in fee simple or not? He had as- 
sioned all his right, title, and interest in the leasehold property—all 
his interest. Why need he care whether they availed themselves of 
the privileges or not? That is the question the answer to which 
probably may have some bearing on the decision in this case,as may 
be shown hereafter. I merely say now in passing that in a subse- 


he 


quent part of this paper—this deed—Robbins reserved to 
345 himself the bstinen ore repurchasing that leasehold property 
after the title had been completed, on certain terms, and the 
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parties seem to have had the wildest imagination about the value of 
this property. Robbins apparently thought it was an El] Dorado, and 
the privilege of buying back that leasehold property, after the title 
had been completed, was of great value to him. That accounts for 
this provision. It bound them to respect the title, because he had a 
contingent interest in the privilege he might exercise of purchasing 


ba ek. 


And the said party of the first part, for himself, his heirs, execu- 
tors, administrators, and assigns, does hereby covenant with the said 
parties of the second part and the survivors and survivor of them, 
his heirs, executors, adininistrators, and their and his assigns, that 
he, the said party of the first part, his heirs or assigns, shall and 
will, at any time within said term of ten years, convey unto the said 
parties of the second part and the survivors and survivor of them and 
his heirs and their or his assigns, 1n fee simple, said parcels of land 
$0 held in fee simple, as aforesaid, by the said party of the first part, 
free and discharged from all right of dower on the part of the wife 
of the said party of the first part, on the payment to him, the said 
party of the first part, or to his heirs, executors, administrators, or 
assigns, of the sum of ninety-three thousand dollars. 


That was to be within ten years. There was term of ten years 
placed upon the fee-simple property. Within that time he bound 
himself to convey to them that property on the payment to him of 
the sum of $95,000. That is an important provision of this deed for 
this reason: It is argued that by this contract the $35,000 of encum- 
brance upon the property was to be paid by the purchaser by the 
lessees, and that that was no part of the purchase-money ; that Rob- 

bins was to get his $95,000, the lessees were to pay their $600 
044 a year rent,and besides pay these two encumbrances as a kind 

of bonus, and that Rollins, who has succeeded to the right of 
the original party, has no right to any part of the $35,000. That is 
the principal question in the case. We will say further on how it 
is. Then there are some other provisions as to further assurance, 
and so on. 

Now we come to the mutual understanding: 


And it — hereby mutually understood and agreed by and _ be- 
tween the parties hereto as follows, viz: The said party of the first 
part or those claiming under or through him shall pay all taxes and 
assessments against or upon said property, or any portion thereof, 
up to November Ist, 1873, including the pro rata of taxes to this 
date for the year ending June 30, 1874, and shall also pay, or cause 
to be paid, interest on said encumbrances, amounting to thirty-five 
thousand dollars, up to said 1st day of November. _ 

That is an important point, as we shall see hereafter, so far as the 
mutual agreements relating to the fee-simple property are concerned. 
Now, as to what is to be done with the leasehold property : 

And also (pay) all rents in leasehold interests to said November 
Ist,and shall also pay, or cause to be paid, any and all other incum- 
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brances that may be upon or against said property, or any portion 
thereof. : 


There was one incumbrance which, with interest, amounted to 
$10,500, which was paid off by Mr. Robbins. He bound himself by 
this contract to pay that incumbrance on the leasehold property, and 
le did so, so that that is out of the case. 


Should the said parties of the second part or those claiming under 
or through them be compelled to pay any sum or sums of money 
which, under these presents, ought or should be paid by the said 
party of the first part or those claiming under him,then the same, with 
interest at the rate of eight per cent. per annum from the date or 
dates of payment, shall be a lien upon said property. 


¢)> 


o4d That may refer only to the leasehold property. He is 

speaking about the leasehold property and had referred to 
his contract to remove any incumbrances upon the leasehold prop- 
erty; but if he had failed to pay that charge on the leasehold 
property and they had been obliged to pay it, then that amount, if 
they had been obliged to pay, was to be a lien upon the’ property, 
bearing eight per cerft. interest; but Mr. Robbins paid it, and it 
seems to us that that question is out of the case. 


Should any one of the buildings on said parcels of land, or a ma- 
terial portion thereof, fall, either from its present condition or in 
attempting repairs upon the same, then, at the option of the said 
parties of the second part or those claiming under or through them, 
this indenture shall be held null and void. 


At that time the Board of Public Works were moving around 
within the city of Washington and doing pretty much as they 
pleased, and they attacked Mr. Robbins’ corner there and were cut- 
ting down the grade of the street, and it was uncertain whether or not 
this house would fall down. I may say that there was some appre- 
hension, the house not being constructed of the best material or work- 
manship, that that danger would be great. That is shown by the 
evidence in the case. So it was stipulated that if it should happen 
that the house would fali in making repairs made necessary by these 
improvements, that then these lessees should have the option of 
throwing the whole thing up; but, as fortune directed, it did not 
fall and the privilege did not, therefore, arise ; they had no right on 

that account to throw it up. That part of the contract may 
346 be regarded as not in the contract at all; but in that event, 

interpreting another part of this instrument, we probably 
may have some light even from this void provision, or obsolete, su- 
perseded provision, I may call it: 

And any moneys expended shall be a lien upon said property, 
and be refunded by the said party of the first part and those claim- 
ing under or through him, with interest as aforesaid. 

If the house should fall and the lessees should exercise their op- 
tion and throw up the agreement, then they were to be refunded by 
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the party of the first part all the money that he had paid; that 


would seem to include the incumbrances upon the fee-simple prop- 
erty, as well as the expenses for repairs. 
But this provision is of importance as indicating the minds of the 
parties in regard to what was to be re paid in case the whole contract 
should be terminated after the fall of the house. What was Robbins 
todo? Heshould refund what he had received and what he had 
expended. Then we have this: 


Should the said parties of the second part or those claiming under 
or through them fail to exercise said ‘Magis se of purchasing the 
said fee-simple interest in said property so held by said Robbins 
within. said term of ten years from Nove alee Ist, 1878, then the 
said party of the - part, his heirs or assigns, shall be entitled to 
a conveyance of all of said property by refunding within one year 
from the expiration of said term of ten years all sums of money paid 
by the said parties of the second part or those claiming under them, 
with interest at the rate of eight per centum per annum, in the pur- 
chase of the fee simple of any portion of said property and of reliev- 
ing the same of incumbrances created by the said party of the first 
part. . . 


Here was an option given to Robbins if these lessees, within the 
ten years, should make up their minds not to buy the fee-simple 
property. That is the exact langu: ‘Within said term of 
047 ten years from November Ist, 18 thon the said party of 
the first part, his heirs or assigns, shall be entitled to a con- 
veyance of all of said property ”—that is, he is nied to a convey- 
ance “of all of said property.” It is difficult to understand how 
that could be applied to the fee-simple property. It certainly would 
apply to all the leasehold property, but whether the one or the other 
is not material. It wasa privilege Robbins had in case they should 
fail to purchase his fee-simple property. It was a privilege which 
he had to obtain on the leasehold property, and they were bound to 
convey all that leasehold property to him in fee simple on the con- 
dition that he would pay them what it had cost them, with eight 
per cent. interest. 

But he has not exercised that privilege. On the contrary, he 
repudiates in the argument of the case all the privilege that he had 
here, so that this privilege may be regarded as superseded and out 
of the case, too. He does not want to buy it back. He is not obliged 
to buy it back, because a privilege cannot be an obligation, and 
there we find the secret of what I was commenting upon a few 
moments ago—that provision in which Robbins insisted that these 
lessees should buy out the fee-simple interest in that leasehold prop- 
erty. It was for the sake of the advantage which he supposed he 
would have in this privilege. They w ere to place themselves in the 
condition that he might avail himself of this privilege; otherwise 
throw it up. Then there is a privilege of importance : 

“The said parties of the second part and those claiming 
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tearing down, altering or repairing any and all of the build- 
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ings on said premises, and of rebuilding or repairing as they may 
deem proper.” 


Here was a leasehold interest assigned. They were bound to 


make their fee simple; here was the fee-simple interest leased for 
ten years, and for the purpose of superseding. the obligations o1 
( 


privileges which might belong to either of the parties, respectively, 
by the law as between landlord and tenant, they fixed tha 
wh arrangement; this privilege of tearing down, altering, or re- 
pal ring, of course, was at their own expense; no such privilege as 
tiiat would be given in that | 
t 
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has a right to have this property sold as such mortgage for the pur- 
Pose, first, of paying himself the amount of these two 1 BOs ' 
upon the fee-simple property, amounting to $55,000 and interest; 
second, for the purpose of recovering the amount of purchase-money 
which he or those who claim had p: or the purchase of the 
— ise hol int erest, 3 S42 ( UU : and, third, for the purpose of recovering 
15,000 on account of repairs He claims that he is a mortgagee in 
id t that Mr. Robbins O 

349 he asks the court for a decree and sale of all the property 
fee sim ple, as it 1s called, the leasehold property as well for 
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hy 
satisfying these claims of $35,000, $42,000, and $45,000, of course, 
subject to an accountin 5. as to rents, concerni hg which there is a 
‘pul ition by these parties in this lease. | 
lf, by a fair cons truction of the matter in controversy, these parties 
were bound by the : agreement, by the terms of the contract to pur- 


chase the ‘ait ot property V and turn 1 that Into an absolute fee siIm- 


ple tO themselves, subject mere ly to the Dri\ liege on the part ol Rob- 
bins to buy them out afterwai dona he, no doubt, — as a 
very great privilege; all the parties to these agreements seem to have 
been wild at that time—but which he has not chosen to exercise; if 
they are the owners in fee simple of that property and Robbins has 

.bandoned that privilege, then as to that property they are asking 
a deeree agal inst themse lves. They are not mortgagees and Cannot 
be mort spine of t oiee own property. Robbins has no further obli- 
gation 1 lL respect f the leasehold property ; he does not owe them 
cee tae on th at—that is, they have a preference of title under the 
CO! 


tract 
Then Wwe hs ave di spose d of { the C shief agree ment of this contract and 
the leasehold property is out of the case, because nobody can be his 
Ow ll creditor. nobody Cali be mortgagor and mortgagee at the same 
time: nobody Call be owner and incumbrancer at the Satine time. 
If they have a fee-simple title here of that property which was once 
under lease and the lease of which was absolutely assigned 
350 by Robbins to them, and which they were bound to turn into 
a fee-simple title, and they did so take fee-simple title, Rollins 
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ser off the incumbrance, which he agreed to pay off, which existed 

gainst it, and Robbins had waived the privilege he had of repurchas- 
ing that property from them, then the court cannot see how the rela- 
tion of mortgagee can exist on the part of this complainant as to the 
leasehold property. 

But it is said this is all one piece of paper. But it did not use to 
be one piece of paper. There were two lots at the corner, each twenty 
feet, and Robbins bought them from the Gideon est: ite. Then there 
were four other lots bought at different times from different members 

f that family, all different pieces of property. The buildings were 
distinct and separate originally. Rollins put other important im- 
provements there after he had obtained his leases and his title, such 
as it was, to the corner, and made improvements running back of 
the front improvements on the rear line of one of the lots, and he 
testifies to the ‘see drawn out by the surveyor to show that these 
improvements were made with a view to su bdivision or to a restora- 
tion of the old sotidition of things. 

While on that subject I — refer, for the sake of saving labor, to 
pages 29-30, section 4, of 2 Pars. Contr. (Ed., ROOD), on the entirety 
of contracts. It says: | 

“The question of whether a contract.is entire or separable is often 
of great importance. Any contract may consist of many parts ; and 
these may be considered as parts of one whole, or as so many dis- 
tinct contracts entered into at one time and expressed in the same 
instruments, but not thereby made one contract. No precise rule 
can be given by which this question in a given case may be settled. 
Like most other questions of construction, it depends upon the inten- 

tion of the parties, and this must be discovered in each case 
35 by considering the language employed and the subject-matter 

of the contract. If the part to be performed by one party con- 
sists of several distinct and separate items, and the price to be paid 
by the other is apportioned to each item to be performed, or Is left to 
be implied by law, such a contract will generally be held to be sev- 
erable.” 

And he refers: to several cases and quotes a long, clear, and able 
opinion of Lord Alvanley on that sshinat In that case the con- 
tract related to two pieces of land, one of which was valued at three 
hundred pounds and the other at seven hundred, and there was 
difficulty about the title as to one of those pieces of Jand,and there 
was a suit brought to which the question was made whether it was 
an entire contract, there being two pieces of land ; the purchase price 
of one was three hundred pounds and of the other seven hundred 
pounds. Lord Alvanley held that it was a several contract ; that it 
was not a joint contract; that although there was but one instru- 
ment used in the conveyance, yet it was to be interpreted as though 
each piece had been conveyed by its separate deed. 

So, in regard to this deed here, we have different pieces of prop- 
erty and e: at piece of property in a different condition ; a fee simple 
as to one, as it is called, a ten-years’ lease made as to that with a 
privilege ; the leasehold property in four pieces, all put together, 
and a different contract as to those; an assignment of Robbins’ 
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leasehold interest and a specification on the part ‘of his 
grantees that they shall use the privilege which belonged to 
him in the purchase of the fee simple of that property by 
themselves, taking it to themselves, only giving bim the right within 
one year after the expiration of the ten years provided in the lease 
to purchase ; that is the privilege that he did not avail himself of. 

That disposes of the claim of $42,000. ‘The interpretation we 
have put upon this agreement for repairs disposes of the claim of 
$45,000. 

The ae question is as to the $35,000 which was secured by two 
deeds of trust upon the fee-simple property at the time Robbins made 
his lease. Were the lessees, with the privilege of purchase, obliged 
: y that contract to pay that $35,000 and lose money, or, rather, was 

a part of the consideration for the lease and these other privileges ? 
Or have these parties a right in equity to be subrogated to the place of 
the original creditors? They were bound by the agreement to pay 
that is the language. Here is what they have agreed to do: 

(They) shall and will pay and cause to be paid the encumbrances 
of record against said property or any portion thereof, the same 
being two deeds of trust of twenty-five thousand and ten thousand 
dollars, respectively.” 

Well, is that payment to be taken as a payment made in contem- 
plation of the purchase of property, or was it a payment which they 
were bound to make in addition to paying the rent, or, having 
pe aid it, is the claim extinguished and the right of subrogation gone? 
That depends upon the surrounding circumstances of the case and 

the intention and interest of the parties. 
353 In the case of The Mobile and Montgomery Railroad Com 
pany vs. Jurey, 111 U.S. Reports, p. 592, Mr. Justice Woods, 
in delivering the opinion of the court, uses this language 
“Tn construing any contract in writing open to construction the 
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court should look at the subject-matter and surrounding circum- 
stences.” 

“pry reference is made to the case of Barreda vs. Silsbee, 21 
ard, 146; Nash vs. Towne, 5 Wallace, 689; Canal Co. vs. Hi 
W allace, 94. 

I do not understand that that would authorize a court to over- 
throw the old established rule that parol evidence would not be re- 
ceived in regard to the meaning of a written instrument. It is onl; 
where the written instrument is open to construction—in the lan- 
suage of the court, where the court is seeking for the meaning of a 
written instrument in the dark. Then it says that the court may 
look at the subject-matter and surrounding circumsiances in. order 
to get light. 

He re the contract requires these people to pay these incumbrances. 
They did pay them, and the only question is whether “em y have a 
right to hold these incumbrances by subrogation against the prop- 
erty now and in this case. 

Now let us look at the surrounding circumstances. A few days 
before this deed was executed which bears date the 25th of October, 
1873, there was another instrument of writing to which Mr. Hitz 
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and Mr. Robbins were parties. As has been shown in the evidence 
in this ease on both sides without objection, Mr. Hitz was at that 

time president of the German-American Bank, and he was 
354 disposed to purchase this property, and here is the agreement 

which was entered into between himand Mr. Robbins. This 
agreement was set aside in a few days under circumstances which | 
will advert to directly, and another agreement substituted in which 
Mr. Hitz, Mr. Mattingly, who was a director of the bank, and Mr. 
Prentiss, who was eashier of the bank, were parties; but they were 
buying for the bank; that was an understood thing amongst them 
all. Here is the first agreement between Robbins and Hitz : 
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Agreement Between Zenas C. Robbins and John Hitz, both of the City 
of Washington, District of Columbia. 
WASHINGTON, D. C., September 10, 1875. 

The said Robbins does hereby agree to sell unto the said Hitz, his 
heirs or assigns, the real estate at the northwest corner of square No. 
456, in the city of Washington, D. C., for the sum of $170,000, said 
property fronting 100 feet on Seventh street and 129 feet 43 inches, 
more or less, on F street: 40 feet on F street at the corner of Seventh 
street by 100 feet, more or less, in depth is owned by said Robbins in 
fee; 20 feet on F street by 100 feet in depth, more or less, is a lease- 
hold, with privilege of purchase for $10,000 ; 25 feet on F street by 
100 feet in depth, more or less, is a leasehold, with like privilege, for 
$8,000 ; 23 feet on F street by like depth is leasehold, with like priv- 
tlege, for $12,000; 23 feet 43 inches on F street by like depth is lease- 
hold, with like privilege, for $12,000. Said sale is to date as October 
Ist, 1873. 

All taxes upon said property are to be paid by said Robbins, in- 
cluding the taxes for the year ending June 30, 18738, and all rents 
up to October Ist, 1873, are to be received by him, provided none of 
said rents are payable in advance. All rents due on said leasehold 
property up to said October Ist and all interest and incumbrances 
are to be paid by said Robbins. 

All rents subsequent to said October Ist are to be received by said 
Hitz, & said Hitz is to assume the incumbrances in said property, 
Viz: 

Deed of trust to Daniel Low, $10,000. 

Deed of trust to Mutual Benefit Life Insurance Co., Newark, N.J., 
25,000. 

Purchase-money under Larner lease, 10,000. 

Purchase-money under Gideon lease, 8,000. 

Purchase-money under Shanks’ lease, 12,000. 

Purchase-money under lease from executors of Jacob Gideon, 

$12,900. 
300 These incumbrances and these sums for the purchase of 
the leasehold amount to $77,000. The whole of the purchase- 
money for the property was $170,000. Then the purchaser by this 
contract was to assume all these incumbrances, the $25,000 and the 
$10,000 upon the cerner property, and the sums necessary to con- 
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vert the leasehold into fee simple, the whol » making $77,000. The 
purchaser was to assume the payment of those; and it continues 
“And the balance in cash or its equivalent, aroun i That is the 
way the property was to be pe aid for. So that by the original con- 
tract Hitz, in paying off the $30,000 of incumbrances upon the corne 
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ferred not to have it done, &c.—That was after the execution of this 
contract and prior to the execution of that of the 25th of October, 
1873? Yes,sir. In conversing with the tenants I found that they 
had gone in under permission of John Hitz, who had fixed the 
terms of rent. I found them in absolute possession of the property. 
A few days after my return from Virginia Mr. Hitz came to me and 
made me this proposition: He said that if I preferred to change the 
sale into a lease of the property perhaps we could make a new ne- 
gotiation, and he made this proposition—that he and his associates, 
Mr. Mattingly and Mr. Prentiss, would take the Say on a ten- 
years lease; would pay the purchase-money under the four leases ; 
would pay the incumbrances of record, amounting to $35,000 ; 
would pay me $600 a month during the term of f the lease; pay all 
the taxes that might be assessed on the fee-simple property and 
leasehold estates, and would relieve me of all care and responsi- 

bility, expense, and charges of every name, nature, and de- 
357 scription relating to the fee-simple and the leasehold estates 

during the whole term of the lease, provided I would em- 
body in the lease the privilege of the purchase of my fee-simple 
property by the lessees for the sum of $93,000 at any time during 
the term of the lease. Another provision of the contract was he 
gave me the option of a conveyance of the four leasehold estates by 
paying the several amounts of purchase-money named in the leases, 
with eight per cent. interest from the date of payment. 

That -expli ins how they came to change from this first agreement 
with Hitz to the second agreement with Hitz, Mattingly, and Pren- 
tiss, or rather to the deed. The amount of purchase-money was to 
remain the same, to wit, $170,000—$93,000 was to be paid, if the 
lessees should elect, within the ten years. $93,000 and $35,000 
make $128,000, and $42,000 on the leasehold made $170,000, demon- 
strating that the $35,000 was regarded by the parties as a part of the 
payment of the purchase-money. Well, we think that is the result. 
Now, the question is, These incumbrances having been paid in this 
way, W het is a court of equity going to doin a case which represents 
original lessees and their rights? ‘The purchase may never have 
taken place. What is to be done? Why, on the part of the de- 
fendant it is insisted that the lessees must lose that money—that 
is, that they paid it out for the chance of the privilege, and great 
stress is laid upon the word “paid.” But this right of subrogation 
in equity is not a creature of contract: it is a creation of the court 
itself. It does not arise by direct contract. It is outside of the con- 
tract. Generally it applies to a surety who has paid a debt and who 
is now principal; but the principle is not limited to the case of 

sureties. In the second volume of Leading Cases in Equity, 
308 at page 229, in a note to the leading case of Aldrich vs. 
Cooper, it says: : 

‘The principle on which these decisions are founded has a wide 
and extensive operation, reaching beyond the ordinary relation of 
principal and surety, to every case in which one man has agreed or 
become bound to assume the burden of an obligation in case of an- 
other; * * * and the better opinion would seem to be that the 
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360 The said party of the first part, or those claiming under 

or through him, shall. pay all taxes and assessments against 
or upon sald property, Or any portion the reol up to November Is st, 
1878, including the pro rata of taxes to this date for the year ending 
June 30, 1874, and shall also pay, or cause to be paid, interest on 
said incumbrances amounting to $35,000 up to said first day of 
Novem ber. 


There is the e xpre ss contract between the parties in which Robbins 
is bound LO pay the interest upon the Incum branees Up to the last 
day of November. If he was to pay the interest after that time why 


ne > } ; ee p ‘ “4 R . = - ‘ 
use language of that sort? There his liabi lity to pay interest on 


these incumbranees terminated. Further light is thrown upon that 
question by this further stipulation, on pagé 6, in which the party 
of the first part covenants to “convey unto the said parties of the 


: a 
second part, and the survivors and survivor of them, &c., in fee 
simple, said parcels of land so held in fee simple as aforesaid by the 
said party of the first part, free and discharged from all right of 
dower on the part of the wife of the said party of the first part, on 
the payment to him, the said party of the first part, or to his heirs, 

: | 
| 


executors, administr: ators, or as ssigns, of cin sum of $93,000.” That 
is what, if this contract is to be carried , Robbins bound himself 
to do. He was to convey that property a fee simple, at the e ~~ of 
the ten-years’ lease, for dI0, OOO. He was to get $95,000. If he was 


to be chargeable with the interest for the eight or ten years moc ding to 
that on the $35,000 mortgage, he would not have been entitled to 
that $93,000. 
ob] So that the parties seem to have fixed this matter by their 
own agreement. In the first place they agree that Robbins 
shall pay the interest on these incumbrances up to the first of No- 
vember. Somebody fae obliged to pay it afterwards, and it was not 
tobbins. Then Robbins was entitled to $93,000 at the end of the 
ten years in full. He could not be entitled to any such sum as that 
by twenty thousand dollars if he had been chargeable with the in- 
terest on the $35,000 during the intervening time; they would have 
fixed it at seventy- -three thousand dollars, or thereabouts. At any 
rate, it appears to be by no means clear that the plaintiff in this 
case is entitled to recover that interest; and we think, on a fair con- 
struction of this agreement, that he is not entitled to the interest. 
Another question arises which we would like to consider. About 
the time the Board of Public Works were cae. the streets 
around this property, and after that had been done, Mr. Robbins 
seems to have had the idea that he having made tiris lease and 
given this option to these parties to purchase this real estate, there 
could be no longer any doubt but what they were going to buy it; 
that there could not be any question about sensible men availing 
themselves of the privilege of purchasing, and so he claimed, on the 
part of the purchasers of the property or the lessees of the property, 
compensation for injury done to the property by the grading of the 


streets—I" street and Seventh street. He had some correspondence 


with the board on that subject and, I believe, when he went away 
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he gave Prentiss a power of attorney, which seems to “imply 
362 that at the time he regarded that the money to be paid for 


that damage belonged to the purchasers; but a man is not 
estopped because he neglects his own rights. A man has a right to 
his own property under any circumstances, and because it is claimed 
by some one else, that does not stop — | from claiming the property 


} ae a mee : | . ’ 
A man does not lose his ads juite SO asl y as that. 


Now that the whole 1 matter has ‘si n determined and these parties 


have waived their righ hei ir privilege of oases and the whole 
subject is to be re saad as one between lessor and lessee, as between 
landlord and tenant, we think Mr. Robbins is entitled to the four 
other properties. He is the owner in contemplation of law. The 
damages were award 2d for damages to his property, “iid he, in 
equity, 1s entitled to that money. 

Then there mus — an accounting between the plaintiff and the 
defendant. The plaintiff Is in possession of this fee-simple property, 


: . > eh } a snainie a aA 
aS 1t 1S ealled., nn sluding the rents and 1 pronts S slnee the termination 


} } ae pe a ae ; - at ou eile 
OF the leas He is accountable for the rents ana profits received 
rT» l \ P } ] ‘ in eo ‘ 4 cy ] ] , f yc eS i 4 
to NODDI and the ease will have to go to the auditor to ascertain 


juestion 8) | 


4] 4 ' > ' . F | Tala’ > ‘ \ , ; ' ‘ ] ‘a7 ‘ * 
Lne amount or those rents and profits, ana we see one 
. i BY ° are , V “F y nwaon: hat — a. o eo —- ges 
Some CLI LLiby pl obabl: wh 1 »h Wa\ aArIisé perore tne aAUudltol IT} stat- 


ing the account. Some of the stores which have been newly con- 
structed and which front on Seventh street extend rearward beyond 
the line of the fee-simple property. Mr. Robbins testifies to that 

fact, but that he had them so constructed that wherever it was 
269 necessary the fee simple could be separated from. the lease- 

hold property, and that the improvements that he made were 
with that view; but still some —— of the rents received by this 
plaintiff and those who preceded in the title are rents to which Rob- 
bins has no title and in which he has no interest. ‘The proper pro- 


portion of rents that belong to the leasehold property he has no 
interest in, because , 1 the view he has taken of this case the lease- 
hold property 1s thei absolute ’,the whole of it. Unless counsel can 
agree to an ails it of that aealions we shall have to — it the 
est way wecan through the auditor, and, if necessary, afterwards by 
a decision. There can be an equitable apportionment of the rents 
received from aie stores between the owner now of the lease- 
hold property a 1d Mr. Robbins. We will have to do the best we 


Cal 


we 


. 

[This case is one which has given us a good deal of trouble. The 
difficulty has arisen out of the combinat ion of so many pleces of 
property in one contract, the titles being different and separable as 
to the property, and the obligations of t he contracting parties being 
diverse as to eae sh, it hé as SO ears ese 8 the case as to Make it ve ry 
difficult to dipose of and to make us feel somewhat doubtful whether 
we have struck the right line of right between the parties in the 
Case , but we have endeavored to dispose of the ease as we have 
thought was right and as we thought equity and justice demanded. 
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064 Decree in General Term. Filed May 27, 1885.  £#. .. Meigs, 


Clerk. 


In the Supreme Court of the District of Columbia. In General 
Term. In Equity. 


EDWARD A. ROLLINS ) 
vs. \ No. 8,759. 
7ZENAS ©. Ropsins. } 


This cause came on to be heard, was argued by counsel, and, be- 
ing duly considered by the court, it is, this 27th day of May, A. D. 
1885, ordered, adjudged, and decreed as follows, viz: That the com- 
plainant, Edward A. Rollins, is the owner in fee simple of said lot 
numbered fourteen (14), and parts of said lots numbered twelve (12), 
thirteen (13), and fifteen (15), in said square numbered four soa 
and fifty-six. (456), all contained ine the following metes and 
bounds: “ Beginning for the same ata point on F street, in the north 
line of said square, distant forty feet (40 it.) east of f the northwest 
corner of said square, and running thence east with the line of. said 
street eighty-nine feet three and one-half inches (89 ft. 33 in.), and 
extending south tn parallel lines with that width ninety-nine feet 
eight and one-half inches (99 ft. 83 in.), free and discharged of all 

right, title, interest, and estate therein on the part of the de- 
3865  fendant Zenas C. Robbins; that said complainant be, and he 
hereby is, sub- gated to the security and lien of said Mutual Ben- 
efit Life Insurance Company and Daniel Low, under the respective 
mortgages or deeds of trust securing unto them the payment of said 
respective sums of twenty-five thousand dollars and ten thousand 


dollars on said parcel of land, beginning at the northwest corner of 


said square No. 456 and running thence east with the line of F 
street forty feet and extending south in parallel lines with that width 
one hundred feet, referred to in the proceedings in this cause, with 
interest on said sum of $35,000 from the first day of November, 1883, 
until paid, subject, however, to a credit thereon of four thousand and 
ninety-eight dollars ($4,098), being the amount collected for dam- 
ages done by the Board of Public Works and not paid over to said 
Robbins. 

That said sum of $30,902 (being $35,000, less $4,098), with inter- 
est as aforesaid, be, and the same ‘hereby 1S, adjudged to be a lien on 
said parcel of f land fronting forty feet on F street by one hundred 
feet in depth. 

And said defendant is hereby allowed sixty days within 


366 which to pay the same to complainant or his solicitors of 


record, and upon such payment being made said defendant 
shall be entitled to the possession of said forty by one hundred feet 
of land. 

But should said defendant fail to make said payment within said 
time then said parcel of land forty by one hundred feet shall be sold 
for the payment of said lien, and Otis F. Presbrey and Benjamin P. 
Snyder are hereby appointed trustees to make said sale. 
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The course and manner of their proceedings shall be as follows : 
They shall sell said property at public auction in front of the premises 
after at least ten days’ notice. of the time, place, and terms of saie 
by advertisement in one or more newspapers printed in the city of 
Washington, D. C., which said terms shall be one-fourth cash and the 
balance in equal parts at six, twelve, eighteen, and twenty-four 
months, with interest from the day of sale, or all cash, at the option 
of the purchaser.. Upon the final ratification of the said sale by the 
court and full payment of the purchase-money they shall convey 

said property to the purchaser thereof in fee simple, free 
967 and discharged from all right, title, interest, and estate therein 

of the parties to this cause or those claiming under or through 
them or either of them, and shal! bring the proceeds of sale into 
court to abide its further order or decree in the premises. Before 
making such sale said trustees shall give bond in the usual form in 
the sum of one hundred thousand dollars, with one or more sureties, 
to be approved by the court or one of the justices thereof, condi- 
tioned for the faithful performance of the duties imposed upon them 
by this decree or any further order or decree that may be passed by 
the court in this cause. 

Said defendant shal] pay the costs in this cause, to be taxed by 
the clerk. 

And from so much and such parts of the foregoing decree as sub- 
rogates the complainant to the security and lien of the said Mutual 
Benefit Life Insurance Company and of the said Daniel Low, under 
the aforesaid mortgages or deeds of trust, or either of them, and as 
adjudges the said sum of $30,902, with interest as aforesaid, a lien 

upon the said parcel of land forty by one hundred feet, be- 
368 longing to the defendant, and as adjudges a sale of the said 

property, in default of the payment of the said sum of money, 
with such interest, and as awards costs against the defendant, the 
defendant, in open court, now prays an appeal to the Supreme Court 
of the United States, which is allowed and is to operate as a super- 
sedeas upon the defendant’s giving bond, with security to be ap- 
proved by one of the justices of this court, in the penal sum of 
$2 O00. 

And the complainant prays an appeal from said decree to the 
Supreme Court of the United States because said decree does not 
vive to the complainant interest from November Ist, 1873, to No- 
vember Ist, 1883, in the amount of the said two mortgages or deeds 
of trust to which he is entitled by subrogation. 


Second. Because the said decree charges him with the amount of 
four thousand and ninety-eight dollars, amount of damages awarded 
and paid by the District of Columbia, and credits the defendant 
with that amount upon the principal sum due from him to the 
complainant upon the said two mortgages or deeds of trust, and 

~ because the said decree does not award to the complainant 
869 the sum of twenty-two thousand dollars, the amount ex- 
pended by him for repairs and in preserving the property of 

the defendant from destruction, which is allowed, the complainant 
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giving bond, with security to be approved by one of the justices of 


this court, in the penal sum of $2,000. 
By the court 
CHARLES P. JAMES 


or . se, ’ C { C ier y " 7 aa . , } } 
870 Fil, d May DK 1885 Pf Mi 108. Clerk 
‘ , c } ] ] ] ] 
Ty 1) Supreine Court of th Distric . iumbD! t} YOth ds 
ij iif " UpreimMe OUuib Ul OLLI = tL ¢ UOLlUltl te ij 42°01 day 


—— 7 ,ar ys rw -_ les 
KDWARD A. ROLLINS, omplainant, i 


Know all men 3 
principal, and Benjamin P. Snyder, as his padres are bound unto 
the above-named | 
premey of baa United helen t be wale to the said 
ns, ae executors or administrators; to which pay- 


dollars s lawfi 
Edward A. Rol 


ment, well and tri ly ’ » De nade, we bind ourselves aha each 


10] intly and eG 1d our and each of our heirs. executors. and 
oe ar a alee i 
aa inistr; itors, firmly tnese presents. 
Sealed with our seals and dated this — dav of May. 1885 


Whereas the above-named Zenas C. Robbins hath prosecuted an 
appea il to the Supreme Col Inited St: | _— 
decree against him rendere 
Court of the District of Colun 

ogee anjiee O the condition of this obligation is that if the above- 


‘ > ] | , } y? : , Sm ‘ ] P | {7 : 
na 1 Zen , Robbins s shall prosect Le NS said appeal LO elfect and 
ae | spi OER SERS SEC tae SF a A, ae ke a el, eS ee 
answer ali damages ana COsStS If ne Shall Tali tO MaKe GOO Ns piea 
. : 1: } - oF Bad n ay i} 1. a ee j | = x. 17 | 1} 
then this obligation shall be void otherwise the same snail be and 


remain in full foree and virtu 
lA \ LS ‘ ROBBINS i S| \ | i 
‘ ~~ . i aaitalctl P t J 
BENJAMIN P. SNYDER | SEAL. | 


e, ; i _ > J Dog ho at 1 = ; " 
Sealed and delivered in presence of— 


C. E. NYMAN 


_ weaned eo) i} . . 4 } : 5 r ; AW i ; / OF Try cy > , + Bia 2: 2s 
Approved LOIS ZI Liat \ J] Yiu Y¥<« J } tJ, LO Operate cas a supersedeas. 
CHARLES P. JAME 
. HARL » . . e 4 + Je) 
é P.. e°@ eS ra cy ‘ > e ; 
sissl). Sf UST t SUP fii ( our Dis ( Ol. 
pe 4 A. . oN 1) . 
oi J AUTHENTICATION (¢ iVLECORD 


SUPREME COURT OF THE DIstTRIcT OF COLUMBIA. 


urt. do hereby certily that the 
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Pre 
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ees 

Coed 
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|, R. J. Meigs, cler 

writings a nnexed to this certificate are true copies of originals on f 

and of record in said office, and that said tts ge iagstineg consti 
rt in this cause. 
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Lute the record of the proceedings of said cou 
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170 ZENAS C. ROBBINS VS. CLARENCE H. CLARK ET AL., &C., AND 


374 Suggestion of the Death of the Complainant and Petition for Ap- 
peal by Executors, &c. Filed Oct. 25, 1886. 
In the Supreme Court of the District of Columbia. In General 
Term. 
EDWARD A. ROLLINS ) 
2 \ 7 : : Nx Q'7AQO 
vs. > uquity. 0. O10. 
ZENAS C. Ropsins. $ 


seundeedennainbbaibicsinanaiadsstnaninblientianddanytemeumentctianted _ ee ee Yee 
~ erent 9 ¥ oe cea 


Your petitioners, Clarence H. Clark, Daniel G. Rollins, and Har- 
rison M. Lutz, come and suggest the death of the complainant in 
the above-entitled cause, Edward A. Rollins, and say that the said 
Rollins died on the 7th day of September, 1885. 

That your petitioners were appointed executors and trustees of the 
estate of the said Edward A. Rollins by his last will and testament, 
and that letters testamentary were granted to your petitioners, 

Clarence H. Clark and Harrison M. Lutz, by the register for 

375 the probate of wills and granting letters of administration in 

and for the city and county of Philadelphia, in the Common- 

wealth of Pennsylvania, on the 17th day of September, 1885, and 

that all of your petitioners have duly qualified as such executors 

“and trustees, and are now in possession of all the estate, real, per- 

# sonal, and mixed, of which the said Rollins died possessed, includ- 

ing the premises on the corner of I’ and 7th streets, in the city of 
Washington, described in the bill of complaint in this cause. 

That on the 27th day of May, 1885, aud during the lifetime of the 
complainant Rollins, he prayed an appeal from parts of the decree 
entered by this court in that cause on that day, which appeal was 
allowed in open court and made part of the decree, as was also the 
appeal prayed by the defendant Robbins to other portions of the 
said decree. 

That the said Rollins, being of infirm health, left his home 
076 onthe 30th day of June, 1885, and never returned thereto, 
but died on the 7th day of September, 1885. 

And your petitioners pray that said suit in this court may be re- 
vived and they become parties thereto, and that an appeal may be 
allowed to them as such representatives of said Rollins from so much 
of the said decree as did not give to the complainant interest from Nov. 
ist, 1873, to November Ist, 1883, on the amount of said two mort- 
gages or deeds of trust to which he was entitled by subrogation, and, 
second, because the said decree charges him with the amount of 
$4,098, amount of damages awarded and paid by the District of Co- 
lumbia,and eredits the defendant with that amount upon the princi- 
pal sum due from him to the complainant upon the said two mortgages 
or deeds of trust, and because the said decree does not award to the 
complainant the sum of $22,000, the amount expended by him for 
| repairs and in preserving the property of the defendant from 
0/7 destruction, and that the amount on which bond is required 

be fixed, and that the same on being executed and presented | 

to this court be approved. C. H. CLARK. 
DAN. G. ROLLINS. 

H. M. LUTZ. 


~~ 
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STATE OF PENNSYLVANIA, } 
City of Philadelphia, f 


U : . 
e PS) . 


C. H. Cla rk, being duly sworn, says that he is one of the above- 
ners, exec utors, and t trustees of the estate of the said 
? 


named pe titi q 
he above } eC titi ion by 


( 
Kd w: urd A. Rollins, deceased : that he has read 
him signed in connection with his velenen and codes the con- 
tents thereof, and that the same are true of his own knowledge as 
therein stated. | 

C. H. CLARK. 


I. [ a W ELLS, Sol’r ras ( OUNSE [. 


ee SET SA Y?D Vrs : ' 7 ‘ } | 5 " 1 + *& ‘ i . ; \ Qs ~ 
Sworn and subscribed to before me this 21st dav of Wctopner, Loobv. 
Eg ‘TD OG OTADY 
}L. 8. | JOSEPH « LARK, 
AY ¥ 
LVotary Public 
+pr ¢ gf e6F . “ 4 y . - 7 con * 7y> ” * . ta _ i} Fa >) “ ° 
oid Copy of Notice of Hearing on Petition, &e. Filed Oct. 29, 1886. 


In the Supreme Court of the District of Columbia. In General Term. 


In Equity. 


KDWARD A. ROLLINS ) 
US. -No. $759 
ZENAS C. Roppins. } 
‘To the above-named defendant: | 
You will please take notice that I shall on Friday, October 29th, 
1586, at 10 o'clock a. m., call up for hearing a petition filed by the 
re — sentativesof E. A. Rollins, deceased, in the above-entitled cause, 
1d shall move the court that the said suit be revived and that Clar- 
ence H. ( ick: Daniel G. Rollins.and that Harrison M. Lutz, executors 
and ire stees, may be made parties thereto, and that an appeal be 
allowed to the said represe ntatives from certain portions of the decree 
entered in said cause on the 27th day of May, 1885, and that the 
amount of the bond on appeal be fixed and the same approved. 
H.H. WELLS, 


Solr & Counsel. 


O19 UNITED STATES OF AMERICA, | 
District of Columbia, j 

Henry H. Wells, Jr., being duly sworn, deposes and : says that he 
served a notice of which the within isa c opy upon Zen: is C. Robbins, 
defendant in said suit,on Wednesday, October 27th, at 3.45 p. m., by 
delivering said notice to said Zenas C. Robbins in person at his 


residence, No. 1214 15th street N. W. 
HENRY H. WELLS, Jr. 


20 
* oO. 


Subscribed and sworn to before me the 29th day of October, 1886. 
R. J. ME IGS, Clerk, 
By W. E. W [LLIAMS. 
Asst Clerk. 
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ou Orde r of Court On Petition ot Fixe culors. Filed (Jct. 29, LSSG6. 


; 


in the Supreme Court District of Columbia. In Equity. 
Epwarp A. Rortrins ) 


r —_— : ‘ on ; 
ZEN AS ©, ROBBINS. } 


On reading and filing the petition of Clarence H. Clark, Harrison 


M. Lutz. and Daniel G. Rollins. executors and trustees of Edward 
A. Rollins, deceased, it is ordered that the above-entitled suit be, 


and the same is hereby, revived and the said Clark, Lutz, and Rol- 
lins be, and they are hereby, made parties complainant therein. 


That an appeal be, and the same is hereby, allowed to them from 
so much of the decree entered in this cause on the 27th day of May, 
} 


1885, as is prayed for in said petition, and the bond to be given by 


7) : 


? hy 


said petitioner shall be in the sum of two thousand dollars. with 


: : } } ; _ 4] . 27 i. >, ’ ? Bin pics . => a : 
security to be approved by one of the justices of this court, and that 
me Pe ainda : . — . ] . ee - 4 (‘ Se . . 
citation do issure and be served on the defendant, Zenas C. Robbins. 


By the court: 
D. K. CARTTER, 


Ch j Justice. 


20 } SP S 1QO°C°e 
Oo | On Appeal Niled On L 29. 13ood6. 
a & , 
) Ra CF (1, , Psi. Ser ae. 2, eo Se —_ c 
In tne Supreme Court Or the District oi Volumpbia. the — day O} 
Sieh iil PRR. 
| 


CLARENCE H. CLARK, DANIEL G. Rouurins. and H. M 
Lurz. Trustees and Executors of Edwin A. Rollins. 


Daniel G. Rollins, and H. M. Lutz, trustees, &c., as principal, and 
Otis F. Presbrey, as surety, are bound unto the above-named Zenas C. 


fo 


Robbins in the sum of two thousand dollars. to be paid to the said 


Know all men by these presents that we, Clarence H. Clark, 
if 


Zenas C. Robbins, his executors or administrators ; to which pay- 

a ‘ a ‘ as >= oe Ds ] P : — 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 


administrators, firmly by these presents. 

Sealed with our seals and dated this 19th day of October, 1886. 

Whereas the above-named Clarence H. Clark, Daniel G. Rollins, 
and H. M. Lutz, trustees and executors, &c., have prosecuted their 
appeal to the Supreme Court of the United States to reverse the decree 
rendered in the above suit by the said supreme court of the District 
of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named Clarence H. Clark, Daniel G. Rollins, and H. M. Lutz, 
trustees, &c., shall prosecute their said appeal to effect and answer 
all damages and costs if they shall fail to make good their plea, then 


fa 
‘ 
» 


,) 
iif 


CLARENCE H. CLARK ET AL., &C., ZLENAS 


this obligation shall be void 


os r A . ; 


main 1n full force and virtue. 


otherwise the sam 


Sealed and delivered in presence of— 
KDW. W. BONYNGE, 
Notary on | ie ¢ 


& HLM. L. 


er i] : ue | + » 
(on this 9th day of Or 
ene ay 


appeared Daniel G. Rollins, to me personally kn 


; ce i oe 
erson described in 


ee 
tobe r. LOO. 


KEDW’D W. BO} 


aioe NT, 4 : * + 
STATE OF NEW YORK. i 

y , y > Sa. 
A € u } U rk, j 


is , . 
(Ay QING ( ounty O} 


C. ROBBINS. 


e shall be and re- 


7 . ; 7 
4 > « rs, roll ’ »<y ‘ . 
perore me personally came and 


‘> — Ts : ," 2 a .33 ¥ ‘ a. & +4 ‘ 
I, James A. } lack *, clerk o the eity and county of New York and 
; , 1 . 7 > " , —— 1 . 
also clerk of thes upreme bee ior the sald citv and county, the 
ry) rn > : } } _ — > pes r 
same being a court of record, do hereby certify that Edw’d W. 
, xv a ; 
= poner ' oe a -_ Y aS - 
Bon neve, Wnoese halle 1s Sut bseribed to the certincut oft the prootl 
cyYr el ? | | 1, 17 f the : YQTPrMN ae | theararn 
()] UK Vv (i 1} iif anne xed LnSt UiltiCtiv, Giité CLICICIHII 
" - ] } . ae } a } 
SZ written, was at the time of taking such Drool or ackKnowl- 
i . > 
’ “ . . ait. . ’ 
edgvement a notary public in and for the elty and county ol 
a i ee : sa al oe iii ee eee areca ae 
N@W JTOrK iwelilhg? hn sala e@ltyv, commissioned and sworn 1a 
’ iti ; ‘ } ‘ nd ; i}, t +} we i ) wall ‘ « 
(i tii \ al Lnorized LU) take tne Saine »:: Se anene iu] i Re Lila t | CALL WOCil daG- 
ai . ; } 2 oe . ; — ¢ oy way j , ] ] . 
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Lifting-Jacks. 
No.154,989, © Patented Sept. 15, 1874. 
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UNITED STATES PATENT OFFICE. 


JACOB 0. JOYCE, OF CARLISLE STATION, OHIO. 


IMPROVEMENT IN LIFTING-JACKS. 


Specification forming part of Letters P.tent No. 154,989, dated September 15, 1874; application tiled 
aoa March 16, 1874. | 


To all whom it may concern: 

Be it known that I, JAcoB O. JOYCE, of 
Carlisle Station, Warren county, Ohio, have 
invented certain Improvements in Lever-Jacks, 
of which the following is a specification: 

My invention relates to the pawl of such 
jacks; and its objects are, first, to substitute 
the weight of the pawl, sliding in inclined 
slots, grooves, or guides, for the elastic spring 
usually employed to press it against the teeth 


of the ratchet-bar; and, second, to obtain 


greater strength by dividing the load among 
several teeth of the pawl and ratchet-bar, in- 
stead of supporting it all on one tooth, as is 
commonly done. 

Figure 1 of the accompanying drawings is 
a vertical section of so much of a jack as is 
necessary to show my improvements; and Fig. 
2 is a modification of the same, in which the 
pins and slots of Fig. 1 are exchanged for the 
tongue and groove in Fig, 2. 

Referring to Fig. 1, Ais the pawl, having 
teeth that engage with the teeth of the ratch- 
et-bar B. D D’ are slots in the frame of the 
jack, inclined to the axis of the ratchet-bar at 
the angle of about forty-five degrees, in which 
slots move the pins C C’ of the pawl A. 

The operation is seen at a glance. When 
the ratchet-bar is raised, its teeth crowd or 
slide the pawl up the inclined slots out of the 
way, so as to allow it to pass, until it has trav- 
eled the length of a tooth, when the weight of 


4 


the pawl causes it to fali back into the next 
tooth below, ready to hold the ratchet-bar at 
the point gained, ready for another lift, and 
SO on. 

In Fig. 2, instead of slots D D’, there is a 
tongue, D, on each side of the pawl, with cor- 
responding grooves in the frame of the jack, 
in which the said tongues move; or the tongues 
may be on the frame, with the grooves in the 
pawl, the tongues and grooves performing the 
same office that the pins and slots do in the 
form of construction shown in Fig. 1. 

Other modifications, involving the same 
principle of operation, may be possible; but I 
prefer the construction represented in Fig. 1, 
at the same time not limiting myself strictly 
to that, but claiming any equivalent arrange- 
ment by which the same objects are accom- 
plished in substantially the same manner. 

I claim as my invention— 

1, A pawl for lever -jack with two or more 
teeth, and adapted to move in inclined slots, 
grooves, or guides formed in the frame, sub- 
stantially as described. 


2. The combination of the pawl A with its’ 


pins C C’, slots D D’, and ratchet-bar B, sub- 
stantially as described. 


J. O. JOYCE. 


Witnesses: 
S. A. GOODWIN, 
FRANK I. JOYCE. 
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UNITED STATES 


PATENT OFFICE, 


SAMUEL E., MOSHER, OF CHILLICOTHE, OHIO. 


IMPROVEMENT IN LIFTING-JACKS. 


Specification forming part of Letters Patent No. 172,471, dated January 18, 1376; application filed 
December 18, 1875. : | 


To all whom it may concern: 

Be it known that I, SAMUEL EARL MOSHER, 
of Chillicothe, in the county of Ross and State 
of Ohio, have invented a new and Improved 
Lifting-Jack, of which the following is a speci- 
fication: 

In the accompanying drawing, Figure 1 rep- 
_Tesents a vertical central section of my im- 
proved lifting-jack, and Figs. 2 and 3 are hori- 
zoutal sections of the same, respectively, on 
the line x # and y y, Vig. 1. 

Similar letters of reference indicate corre- 
sponding parts. 

My invention relates to an improved lifting- 
jack, which may be made entirely of cast-iron, 
and adjusted to any suitable height to support 

the weight to be lifted in perfectly safe and 
reliable manner. 

The invention consists of a hollow standard 
that guides a tubular and toothed lifting-bar, 
into which the toothed and lever.acted block 
enters that raises the lifting-bar to support 
the same on differential toothed spring-pawls 
at any height. The actuating-lever is made 
of two sections, fulerumed to oscillating pieces 
of the main standard and pivoted to the lift- 
ing-block. . | 

In the drawing, A represents the hollow 
supporting standard or frame, which is pref: 
erably made in one casting or of two symmet- 
rical sections of cast-iron that are suitably 
connected to guide the interior sliding lifting- 
bar B. The lifting-bar B is also made hollow, 
Which admits of being made lighter and 
stronger than in any other way. The lifting- 
bar B is guided by a projecting toothed rib 
or flange in a longitudinal groove, b, of the 
Standard, its extreme height being determined 
by a projection, d, at the bottom, running in 
a slot, d’, of the standard. The standard A 
is cast with projecting seats for the pivot-pin 
of the escillating pieces OC, to whose upper 
ends the actuating-lever D is fulerumed, The 
lever D is made of two sections, which are 
connected by projecting pins and grooves and 
rigidly locked together by screw-Dolts, rivets, 
or bands being applied at the inner end by 
socket € to pivot e’, cast to project at right 
augles from the sides of the toothed lifting- 
block E. The oscillating pieces admit the 


ready entrance of the block E into the teeth 
of the lifting-bar B for raising the same or 
the withdrawal of the same when it is desired 
to lower the lifting-bar. The lifting-block E 
has just sufficient play in the surrounding 
casing of the standard that its teeth may 
clear the teeth of the hollow bar B. For this 


purpose the casing of the standard A. is pro- 


vided above the lifting-block E with an in- 
clined plate, f, up to which the block E may 
be raised, while its downward motion is de- 
fined by a recess and shoulder in the lower 
part of standard A. The toothed pawls F 
are placed sidewise on the inclined plate f, in 
the upper part of the standard, and forced by 
Separate springs g into the teeth of the lifting- 
bar A until released by being withdrawn on 
taking hold of a handle, g’, of the same, that 
projects through a slot of the standard. The 
teeth of the pawls F are arranged in such a 
inanner to each other that those of one pawl 
are intermediately between the teeth of the 
other, and divide the distance from one tooth 
to the other, allowing thus the more exact 
adjustment of the jack to different heights. 
The intermediate teeth support the lifting-bar 
wud prevent the going back or slipping of the 
same for the length of a full tooth, as the 
pawls work alternately iu differential manner. 

The pushing up of the bar by the lifting- 
block by means of the oscillating pieces, and 
the instant support of the bar by either one 
of the pawls, produces an efteetive and quickly 
operated jack, which may be manufactured 
in light and cheap Inanner, as all the parts 
may be cast, and the cutting of teeth, drilling, 
and other expensive work, be avoided. 

In place of oscillating pieces the lever may 
also be placed by side pivots on inclined ex- 
tension- bearings of the frame or standard, 
which prevent the lever from slipping out of 
the frame while giving, in connection with 
the toothed block hinged to the end, the same 
play as the oscillating pieces. The escape of 
the lever-pivots from the inclined bearings is 
prevented by the block that allows them only 
to pass up along the same to a certain dis- 
tance. The bearing may be extended to the 
top of the standard, and serve then as Strength- 
ening-braces to the same. 


eo aoe 


Having thus described my invention, I claim 
as new and desire to secure by Letters Pat- 
ent— | | 
1. In a lifting-jack, the toothed lifting-block 
pivoted to sockets of a double lever, swinging 
on an oscillating fulerum to engage and clear 
readily the teeth of the lifting-bar as required, 
substantially for the purpose described. 

2. In a lifting-jack, the combination of 
toothed and spring-acted differential pawls 


% 


_ with the lifting-bar to retain the same at any 


point, substantially as specified. 
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3. The standard or casing A of the jack, 
being provided with an inclined plate, /, for 
the purpose of readily sliding the pawls to- 
ward the toothed lifting-bar, substantially as 


set forth. 
SAMUEL EARL MOSHER. 
Witnesses: | 


IRA MOSHER, 
I. M. DEWEESE. 
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WILLIAM ©. WILLIAMSON , OF PHILADELPHIA, PENNSYLVANIA. 


IMPROVEMENT IN SAFETY ATTACHMENTS FOR HOISTING-CAGEsS, 


Specification forming part of Letters Patent No. 116,656, dated July 4, 1871. 


To all whom it may concern: 

Be it known that I, WILLIAM C, WILLIAMSON, 
of Philadelphia, in the county of Philadelphia 
and State of Pennsyl ‘ania, have invented a new 
and useful Improvement in Safety Attachment 
for Hoisting-Ca ge; and I do hereby declare that 
the following is a full, clear, and exact descrip- 
tion thereof, which will enable others skilled in 
the art to make and use the Same, reference be- 
ing had to the accompanying drawing forming 
part of this specifi ‘ation, in which the figureisa 
side view of the cage and part of the guides of 
a hoistway, part of the upper cross-bar being 
broken away to show the construction. 

My invention has for its object to furnish an 
improved safety attachment for hoisting- ages, 
Which shall be simple in construction, and effect- 
ive and reliable in operation, holding the cage 
securely in place should the heisting-rope or chain 
accidentally break ; and it consists in the con- 
struction and combination of the v: rious parts 
of the attachment, as hereinafter more fully de- 
scribed, | 

A are the guides upon which the cage moves 
up and down. Bis the platform of the cage. © 
are the upright or side bars, and D is the upper 
cross-bar. In the ends of. the upper cross-bar D 
are formed inclined or wedge-shaped notches or 
recesses d’ to receive the wedge-shaped pawls 
K, which are kept in their places and guided in 
their movements by guide-pins e’ attached to the 
cross-bar D and entering inclined slots in the 
pawls E, so that as the cross-bar D moves up- 
ward upon the pawls E the said pawls may be 
drawn from the guides A, and as the said cross. 
bar moves downward upon the said pawls E the 
pawls E will be forced outward against the guides 
A. The pawls E may be forced outward by the 
pins ¢’, and by the inclined ends of the recesses 
a’, in which the pawls E work, pressing against 
the inclined sides of the said pawls, either or 
both. Upon the outer or vertical sides of the 


pawls E are formed teeth hooked or inclined 
downward, and made with notched edges so as 
to take a firm and sure hold upon the guides A. 
To the lower ends of the pawls E are pivoted, by 


means Of a short link or bar, the outer ends of 


the levers F, which are pivoted to supports at- 
tached to the cross-bar D, and the inner ends of 
said levers enter recesses formed in or are other- 
Wise connected with a weight, G, to which is se- 
curely attached a short bar, H, which passes up 
through a hole in the center of the cross-bar D, 
and to the upper end of which is attached the 
end of the hoisting-rope or chain L. J is a spring 
attached to the weight G, and which presses 
against the under side of the cross-bar D.  K is 
a@ Washer made of rubber, metal, or other suita- 
ble material, and which is connected with the 
spring J and weight G to press against the lower 
side of the cross-bar D when the spring J is fully 
compressed. By this construction, should the 
hoisting-rope or chain break the weight G will 
be released, will at once operate the levers F to 
force the pawls E upward and outward to take 
hold of the guides A, and thus prevent the down- 
ward movement of the cage. If desired, toothed 
racks may be formed upon or attached to the 
guides A for the teeth of the pawls E to take 
hold of; but this is not essential to the proper op- 
eration of the device. 

Having thus described my invention, I claim 
ashew and desire to secure by Letters Patent— 

The arrangement of the pawls E, levers F, 
weight G, and spring J, in conneetion with each 
other and with the cross-bar D, hoisting-rope or 
chain I, and guides A, substantially as herein 
Shown and described, and for the purpose set 


forth. 
WILLIAM @. WILLIAMSON, 
Witnesses: 


A. P. RUTHERFORD, 
LEWIS J. GARRETT. 
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JACOB B. MASSER, OF SUNBURY, PENNSYLVANIA, 


SASH-FASTENER. 


Specification forming part of Letters Patent No. 51,469, dated December 12, 1865, 


Lo all whom it may concern: the face of the sash Q, This motion of the 

Be it known that I, JAcos B. MASSER, of | bolt E is given by means of the knob I’, which 
Sunbury, in the county of Northumberland | is attached to the bolt and projects through 
and State of Pennsylvania, have made hew | the slot G in the vase D, When the bolt is 
and useful Improvements in Sash-Fasteners; | not in engagement with the recess H it offers 
and I do hereby declare the following to be a | no impediment to the raising of the Sash, but 
full, clear, and exact description of the nature, | slips up in its recess if the sash bears against 
construction, and operation of the same, suffi- it; but when the sash descends the teeth of 
cient to enable one skilled in the art to which | the bolt E come in contact with it and become 
it appertains to construct and use the same, partially embedded, the sash bearing down the 
reference being had to the accompanying draw- | bolt until the latter becomes jammed in its 
ings, which are made part of this specification, wedge-shaped recess, and its farther down- 
and in which— ward progress prevented. 

Figure 1 is a perspective view of one of the Lo lower the sash the bolt is raised by means 
fastenings detached, Fig. 2 is a perspective | of the knob F, when the sash will be permitted 
view of one of the fastenings in place. Fk ig. | todescend. It may then be locked bya partial 
3 is a back view of the fastening detached. revolution of the knob F, which throws the 

The device, the subject of my improvement, | lower end of the wedge E into the recess H 
consists of a serrated wedge-bolt whose case ! in the sash, the lower end of the bolt catching 
is attached to the casing of the window, the | against the shoulder of the recess and the 
bolt moving ina slot which becomes shallower upper edge I of the case B. _ 
as it descends, so as by the downward motion Having described my invention, what I claim 
to force the serrated ed ge against the sash and therein as new, and desire to secure by Letters 
clamp it in position. Provision is made for Patent, is— i | 
raising the bolt out of contact with the sash 1. The wedge-shaped serrated bolt EK, occu- 
to admit of the closing of the window, and pying a recess of similar Shape in the case D, 
also for making the bolt the means of fasten- and operating, as described, by impingement 
ing, when closed, by engagement with a notch | on the sash, to restrain its downward move- 


in the face of the sash. ment. | 
A is the sill of the window, B the casing, 2. The arrangement of the locking - wedge 
and C the sash. KX, in its combination with the shoulder of the 


D is the bolt-case let into the side of the recess H in the sash, and the projection I of 
window-casing, and which contains a bolt, E, | the ease ]). | 
whose face présented to the sash is serrated To the above Specification I sign my hand 

-_80_a8 to present the cuttir g-edges of the teeth | this “Ist day of September, 1865, _ 

in an upward position. The bolt is of a wedge | J MASSER 
shape, and moves in a recess of the sameshape, | Ee Ny : 
So that when it is raised the teeth come even Witnesses: 
with or recede behind the edge of the case D, ALEXR. A. C, KLAUCKR, 
and are thereby withdrawn from contact with W. F. Hatt. 


Guited States 


Datent Office. 
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WILLIAM M. SMITH, OF AUGUSTA, GEORGIA. 


Letters Patent No. 106,417, dated August 16, 1870. 
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IMPROVEMENT IN COTTON AND HAY-PRESSES. 
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The Schedule referred to in these Letters Patent and making part of the same 


+r 


To all whom it may concern: 


Be it known that I, WrmL1AM M. Smitu, of Augus- 
ta, in the county of Richmond and State of Georgia, 
have invented certain new and useful Improveinents 
in Cotton and Hay-Presses; and that the following is 
« full and exact description of the construction and 

operation of the same, reference being had to the ac- 
gompanying drawings making a part of this specifica- 
tion, in which— 

Figure 1 represents a perspective view of the press, 
with the doors thrown open. 

Figure 2 represents an end view of the press, with 
the follower-block and crane, to which it is hung, in 
full lines, and also in dotted lines when itis swung ont 
of the way to fill up the press. 

Figure 3 represents, in section, one-half of the press, 
showing the operation of. the rack and pawls. - 

Figure 4 represents, in section, a modification of the 
rack, pawl, and pawl-box. 

Figure 5 represents, in perspective, one of the pawls 
detached, | 

Kigure 6 represents.a simple device furstarting a 
bale of eotton out of the press. 

Figure 7 represents devices for tightening and hold- 
ing in position the bands of a cotton-bale while uniting 
the ends. 

Similar letters of reference, where they occur, de- 
note like parts in all the figures. 

My invention relates to the manner in which Ihave 
arranged and combined the use of racks, pawls, and 
levers, so that I can produce a greater pressure with 
less expenditure of power than in other presses now 
in use, being able to bring the fulcrum of the levers 
in a line perpendicular with the pivoting point of the 
lever’s sockets. 

My invention relates aise to the peculiar coustrnction 
of the pawls and pawl-boxes. The pawls have a num- 
ber of small teeth, which engage with the racks in such 
2 manner that there will be little or no notion lost in 
operating the press, as the backs of the pawls have 
nearly the same incline as the one formed on the teeth 
ot the pawls. ; 

My invention relates also to the manner in which 
the follower-block is raised out of the body of the 
press, and is held out of the way by means of a hinged 
crane, so as to require less room to accomplish the op- 
eration of removing the follower-block and filling up 
the press. 

My invention relates also to the manner in which the 
upright racks are made T-shaped, with the pawl-boxes 
sliding on them, so that the triangular-toothed pawls 
can freely operate on the racks, and yet be firmly sup- 
ported by their boxes, which follow the ways formed 
vn each side of the teeth of the racks. 


My invention relates also to the manner in which the | 


press-doors are held up in position by means of bent 
rods passing through the framing, 80 that they cannot 
get lost, but remain in position ready for use. 

My invention relates also to the manner in which 
the platform is hinged to the side of the press, with 
one side of the press-box opening and folding on the 
platform, to facilitate the operation of filling the lower 
portion of the press. 

My invention relates also to the devices used for 
tightening and holding the bands around the cotton- 
bale, while their ends are to be united together, where- 
by there is a saving in the length of the bands, and ia 
the size of the bale, after it is relieved from the pres- 
sure of the press. | | 

Ty enable others skilled in the art to make and use 
my invention, I will proceed to describe the same with 
reference to the drawings. 

The body of the press is formed of four upright 
timbers, A, securely bolted to the bed-pieces A}, which 
are connected together by the timbers A’. — To each 
end of the timbers A? is securely dovetailed and 
bolted the uprights, B, to which the T-shaped racks 
© are fastened, by means of bolts a and lugs @, 
formed on the sides of the tail-piece of the racks, thus 
relieving the bolts a of a great portion of the strain. 

D is the follower-block, which is formed of two strong 
timbers, properly braced, and united together by slats, 
d, which form the bottom of the fullower-block, and 
permit the introduction of the bands or ties around 
the cotton-bale. 

From the under side, and near each end of these 
timbers, two iro links, KE and E, are hanging, which 
are used in bringing the follower-block down. 

F and FE’ are two pawl-boxes, which can slide freely 
up and down. the rack O, but cannot move in any other 
direction, as they are formed with projections, f, which 
clasp the head of the T-shaped rack ©. 

Ty the box F is pivoted, at e, the lever-socket G, 
which has indentations formed on its under surface 
with which the link E engages, allowing the movable 
fulcrum to pass, at each stroke of the lever, beyond a 
perpendicular line drawn through the pivoting point e. 

On the outer surface of the pawl-box F’ there is 4 
groove or indentation, t, which receives the link FE, 
and retains it there until it is removed by means of 
the wedge g, fig. 2. 

The pawl-box F carries loosely the triangular-shaped 
pawl h, which is furnished with a series of fine teeth, 
which correspond and engage with the teeth formed 
on the rack U.. To insure this pawl hk engaging with 
the rack ©, it has its rear portion beveled off, and is 
furnished with projections, which clasp the head of 
the rack ©, as shown in fig. 3, and a moditication of 
the same pawl, simplified, is shown in figs. 4 and 5. . 

In this case the teeth of the pawl k are made with 


their upper and lower faces beveled off at nearly the 
same angle with a vertical line, the upper face being 
slightly more horizontal, so as to take a stronger hold 
on the teeth of the rack ©, which are cnt with a bevel 
corresponding with the one formed on the pawl h. 

The back of the pawl is beveled off with an incline, 
a fraction nearer & perpendicular than the upper side 
of the teeth of the pawl, so that, when pressure is ap- 
plied, the pawl will be wedged between the pawl-box 
und the rack, without any possibility of its slipping 
off the incline of. the pawl-box. | 

The great advantage gained by this arrangement is, 
that there will be little or no motion lost by the pawl, 
when dropping from the point of the teeth of the rack 
to the bottom, in taking a new hold on the rack. 

This advantage may seem slight at first view, but, 
when considering the heavy pressure exerted, and the 
small descent of the pawl-box and pawl at each stroke 
of the lever, it will be seen that it is of the greatest 
importance that there should be no lost motion when 
the pawl slides home in the bottom of the teeth of the 
rack. The back of the pawl is also provided with a 
shoulder, near its upper portion, and the bottom is cut 
off horizontally, forming two square rests, which bear 
upon the pawl-box when the pawl is realy to act on 
the rack, thus reliaving the pawl-box of nearly all the 
lateral pressure, Which the rear incline of the pawl 
would otherwise produce on the incline of the pawl- 
box. 

To oblige the pawl to slide down for a new hold at 
ach stroke of the lever, it is provided with grooves, 
parallel to its bevel portion, as shown in fig. 5, which 
follow two short pins in the inside of the pawl-box. 
‘These pins may be carried by the pawl and the grooves 
cut qn the inside of the pawl-box, withont departing 
from the spirit of my invention. 7 

The object of these pins and grooves is to oblige 
the pawl to slide down the incline, and take a new 
hold on the rack © at each stroke of the lever, and to 
prevent it from tipping out at the top. 

The above description of pawl and pawl-box is ap- 
plicable to the four used in operating the press, the 
two lower.ones retaining the follower-block down, while 
the two upper ones slide down for a new hold on the 
‘ack. There are eheek-pieces formed on each side of 
the racks C, for the double parpose of strengthening 
the teeth and to form ways for the paw!-Doxes to slide 
upon. 3 

To one side of the press is pivoted, at i, the double 
‘crane H, which is used to lift the fullower-block D out 
of the press. For this purpose ropes are attached to 
the follower-block, near each end. ‘These ropes pass 
over pulleys, k, attached to the crane H, down to the 
windlass I, around which they are wound up in raising 
the fullower-block D. After the follower-block has 
been raised enough to clear the upright timbers A of 
the press, the double crane H is swnng on one side, 
and, in so doing, it raises the follower-block higher 
and out of the way. 

The advantages of this device are, that the whole 
operation can be accomplished by one man, and it oc- 
cupies less height.ghan what is required generally to 
accomplish the same purpose. | 

The windlass IT extends the whole length of the 
press, and passes through suitable bearipgs, securely 
fastened to the frame of the press. It is operated by 
means of the handle I’, and carries a ratchet, with 
which the pawl # engages. On the opposite side of 
the press to which the double crane H is pivoted, the 
plattorm K is hinged, so as to form an elevated stand, 
from which the press can be conveniently filled up. 

The upper side L of the box or body of the press 
is hinged to the frame-work, so as te fourm a door, 
which can be opened, as shown in dotted lines in fig. 
2, allowing. the lower portion of the press to be filled 
with greater ease, without having to throw most of 


bo 


top. 
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tle cotton over the head of the party tramping it in- 
side. When the press is partly filled,.the door L is 
closed, and held in that position, with the hooks / fast- 
ening each end of the door. 

The bed of tle press is made of the ordinary slats, 
connected with strips, and resting on, but not fastened 
to, the framing of the press, so as to facilitate the op- 
eration of taking the press apart, and shipping the same. 

The operation of packing a bate of cotton is as fol- 
lows : | 

The follower-block D, being set free froin its con- 
hection with the levers, it is raised up to the top of 
the press by means of the double crane H and wind- 
lass I, when the crane, and with it the follower-block, 
are swung to one side, and kept there by the stay- 


ropes m, of a proper length, after which the necessary 


bagging is placed on the bed of the press, and the two 
bottom doors are then closed and fastened with the 
bent rods n, which pass through the framing of the 
press, where they are kept in position, ready for im- 
mediate use. The upper door L is then opened, and 
the press is filled up to near the top of the bottom 
doors; then the upper door L is closed, and secured 
with the books J, after which the press is filled to the 
Bagging is then spread over the cotton, the crane 
H swung back above the press, bringing the follower- 
block in position; the pawl-boxes F are then raised 
up, and the the links E engaged in one of the inden- 
tations of the lever sockets G. The pawls of the re- 
taining boxes I” are then removed from the boxes, so 
as to allow them to be raised up until the links E’ can 
be engaged in the recess wu of the retaining boxes, and 
then the pawls &@ are replaced in their boxes. The 
fullower-block is then worked down by means of the 
levers G’ bearing on the movable fulerums formed by 
the links K, and operating on a progressive principle, 
so that the fulerum can fully pass a vertical line drawn 
from the pivoting point e of the levers, thus using the 
full power of the stroke. 

During this operation the retaining pawls and boxes 
YW’ will, by their own weight, slide down the rack one 
or more teeth, and retain, by means of the link E’, the 
fullower-block D in the position where it had been 
brought by the stroke of the levers, relieving them of 
pressure, allowing the upper pawls to take a new bold 
lower down the rack, and repeat the operation. These 
reciprocating movements are repeated until the cotton 
is pressed down to the required size, then the bent 
rods n are turned a quarter around, releasing the doors, 
which are then laid down. The ties are then passed 
around the bale, from the windlass side of the press. 
The pins 1, of the bent lever M, fig. 7, are introduced 
in recesses 2, fig. 3, between the slats of the follower- 
block. | 

The lever M is brought down, so that its point, 3, 
holds the tie firmly on-the bale; ther the tie is passed 
under the bale, to the windlass side, and its end bent, 
as shown at N, and the loop introduced between the 
fingers of the clamp O; then the rope o is passed over 
the hook p of the sleeve P. This sleeve P can be 
moved lengthwise of the windlass. It has a groove 
cut next tu its center, so as to pass over the pins a, 
which are set on the windlass, oppdsite to the position 
occupied by the ties on the bale, and, when the sleeve 
P rests over one of these pins, it will be obliged to re- 
volve with the windlass I when the windlass is turned 
around ; and, by revolving it with the rope 0, made fast 
to the hook p, the tie N of the bale will be pulled 
tightly against the bale; then the wedge Q is diven 
between the slats of the bed of the press, tightly 
against the tie, so that the tie’ will be held firmly in 
position, with the two ends free, and ready to be united 
together. . | 

The operation is repeated for each tie by shifting the 
sleeve P over another of the pins q, shifting, at the 
same time, the movable rest R next to it, so as to sup- 


port the windlass I, and keep it from bending. In lien 
of the clamp O the clampS could be used; in this case, 
after introducing the loop N in the opening s, the key 
s’ is passed through the loop, which keeps it from get- 
ting flattened ont. After the ties have all been fas- 
tened, the pawls of the pawl-boxes F are removed, the 
follower-block being then retained down by the links 
Ky’. These are set free by driving the wedges g, fig. 2, 
between the pawl-boxes kK’ and links EK, and the ful- 
lower-block can be raised again by means of the crane 
H and windlass I. At the same time the cotton bale is 
started out of the press by fastening the two hooks v, 
fig. 6, in the sides of the bale, and passing the loop v’ 
over ‘the hook p of the sleeve P, when, by turning 
the crank I’, the double operation will be perfor med, 


viz., removing the completed bale, and carrying the. 


follower-block to the top of the press. 


The whole press is mounted on three wheels, two of 


which, z, are connected to the bed-pieces A by an axle 
suitable tor the purpose, and the front wheel y, which 
allows the press to be moved with ease, even when 
turning on the road or shifting from place to place. 
_ Each rack C is secured firmly between two timbers 
Bi, rabetted out for its reception, the timbers B forming, 

at the same time, a guide for the follower-block D, and 
keeping it from tipping. 

Having thus fully described the construction and op- 
eration of the press, 

What I claim therein as new, and desire to secure 
by Letters Patent, is— 

The combination of the T-shaped racks O, sé- 
cured in the upright timbers B,as described, with the 
pawls kh and the pawl-boxes F and EF’, constructed as 
und for the purpose specified. 

In combination with T-shaped racks of a cottun- 
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press, the pawl-boxes F and F’, constructed with an 
inside incline, nearly parallel with the upper face of 
the teeth of the pawls, so that there will be little or no 
loss motion when the pawls enagage with the racks, 
substantially as and for the purpose specified. 

3. In combination with the follower-block of a cot- 
ton-press, the double crane H, hinged to one side 
thereof, and the windlass I, substantially as and for 
se purpose set forth. 

The arrangement of the rods n’, pivoted in and 
seading tere aalk the uprights A, and provided at each 
end with hooks. 2, in the mauner and for the purpose 
shown and set forth. 

5. The arrangement of the hinged door L witlr the 
hinged platform K, provided with hooks, all in relation 
to the press- box, as herein shown and described. 

» The arrangement herein shown of the movable 
fulcrums, formed of the links E, with their lever-sockets 
G, pivoted to pawl-boxes FF, so that said fulerums can 
pass, at each stroke of the levers, a vertical line drawn 
from the pivoting point e, as and for the purpose de- 
seribed, 

In combination with a cotton-press, the bent 
lever M, clamps 8 and O, and wedge Q, for the pur- 
pose of holding the bands N while being fastened, sub- 
stantially as described. 

8. In combination with the retaining pawl-boxes I” 
and the links EK’, the wedges g, for the purpose of re- 
leasing said links from the boxes, substantially as de- 
scribed. 

WM. M. SMITH. 


Witnesses: 
A. B. STOUGHTON, 
IE pMUND MASSON. 
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UNITED STATES PATENT OFFICE. 


WILLIAM M. SMITH, OF A UGUSTA, 


GEORGIA, 


IMPROVEMENT IN COTTON AND HAY PRESSEs, 


Specitication forming part of Letters Patent No. 115,126, dated May 23, 1871, 


A tt 


To all whom it may concern: 

Be it known that I, WILLIAM M. SMITH, of 
Augusta, in the county of Richmond and State 
of Georgia, have invented certain new and use- 
ful Improvements in Cotton and Hay Presses; 
and that the following is a full and exact de- 
scription of the construction and operation of 
the same, reference being had to the accom. 
panying drawing making a part of this speci- 
fication, in which— 

Figure 1 represents 4 perspective view of 
the press with the parts in position for press- 
ing a bale of cotton. Fj g. 2 represents an end 
view of the press with the follower- block 
raised up and swun § to one side, leaving the 
press open and ready for filling. Figs. 3 and 
4 represent parts of ‘the press on an enlarged 
scale, 3 

Similar letters of reference where they oe- 
cur denote like parts in all the figures, 

My invention consists in the manner in which 
the frame of the press is constructed, the main 
upright timbers being connected only at the 
bottom by the sills of the press, while at the 
top they are united by a cap-timber by means 
of along brace bolted to two of the posts, 
Which are shorter on one side, thus forming a 
recess for the follower-block to remain out of 
the way while filling the press. M y invention 
further consists in the manner in which the 
racks are constructed, with a notch in the top 
of each, in which a link or hook attached to 
the follower-block engages itself and supports 

‘ follower-block, while it is with the racks 

to one side and out of the way. My 
‘ntion further consists jn the manner in 
ich the links on which the levers operate 
are provided with corrugated stirrups to ob- 
viate the abrasion of the latter, and to make 
the throw of the levers longer and save time 
2 Operating the press. My invention further 
consists in the manner in which the lower pawl- 
boxes are provided with a recess into which 
the corresponding hooked end of the levers is 
engaged without dan ger of slipping off. 

To enable others skilled in the art to make 
and use my invention, I will proceed to de- 
scribe the same with reference to the drawin g. 

The frame of the press is formed of two up- 
right timbers, A, securely fastened to the Sills 
B, and two upright timbers, A‘, also fastened 
to the sills B, but shorter than the uprights 


A. The four uprights are united together at 
their upper portion. in the following manner: 
From the top of the timber A, and at right 
angles to it, the cap-timber C ig fastened, and 
extends a couple of feet in length beyond the 
shorter uprights A", and to connect. the latter 
to the cap-timber C the long brace A? is bolted 
to the uprights A!, but at an angle so as to in- 
cline outwardly from the body of the press 
and leave a space large enough to allow the 
follower-block to be Swung to one side while 
filling up the body of the press. The timbers 
A and A! of one side of the press are united 
to similar timbers on the other side by means 
of horizontal timbers D, and bolted by means 
of angular bent bolts a. The sills B are united 
by a strong piece of timber, E, which supports 
the bottom slats of the press. To each end of 
this timber E is bolted a socket-piece, b, on 
Which rests the rack I’, which is made of 
wrought-iron or steel. This rack F is secured 
to the timber E by passing the bent bolt which 
secures the socket-piece > through a hole near 
its lower’ extremity, and allows the rack to be 
inclined to one side, as will be described here- 
atter. G is the follower-block, formed of a 
single piece of timber properly braced. It is 
provided with an opening near each end, 
through which one of the racks F passes, 
Close to these openings is pivoted or hinged 
to the top of the follower-block the hook or link 
¢, 80 as to engage at the proper moment into 
a notch, d, formed inte the top,of each rack. 
H and I aretwo pawl-boxes, which are formed 
with a square opening so as toslide freely up 
and down the rack F without abrading the 
points of the teeth of the ok, by having in. 
Side projeetions. correspond With. the. re- 
cesses or check-pieces- formed on each side of 
the teeth: of: the raek,, The inside of each 
paw|-box is also formed with aminclined plane, 
to allow the pawls 
teeth of the rack and engage with them, 
pawl-bex H is eonnected to the follower-block 
by means of an iron Strap, ¢, and a paw] fittin g 
into the rack F’, and pawl-box holds the fol- 
lower-block down, while the pawl-box I is op. 
erated by the hooked. point. of the lever K, 
which engages under it in the recess k, the 
fulcrum of the lever K pressing on the lo g 
iron link f attached to the follower-block G. 
This link f can be provided with a corrugated 
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stirrup, g, to modify the speed in working the 
press down at the same timé that it preserves 
the long link f from abrasion. 
block G is raised up to the top of the box of 
the press by means of two ropes, q, attached 
to it, the ropes passing over guide-pulleys i to 
the windlass h, which is provided with a hand- 
crank and ratchet-wheel. lL are the lower 
doors of the press; they are hinged to the 
sills B in the usual manner, and held together 
closed, near each end, by a hook and staple, 
made preferably of square iron to secure a 
better gripe between the hook and the staple. 
The racks F are to be made of wrought-iron 
or steel, rolled ont with recesses or cheek- 
pieces on each side of tlie teeth, to act as 
guides against the inside of the pawl-boxes 
and the cap-plate of the follower-block, and 
reducing the friction and wear of the teeth of 


‘the racks. : 


The operation of packing a bale of cotton 


-with this press is as follows: The follower- 


block G being inclined to one side, as shown 
in Fig. 2, the upper door M is opened and 
boards N put up temporarily ; bagging is then 
spread out on the bottom and sides, and the 
box of the press is filled with votton; the 
(loor M is then closed, and the press is filled 
up to the top, over which bagging is spread 
out and the boards N removed. The windlass 
h is then revolved so as to bring the follower- 
block G over the cotton, and the links ¢ are 
removed from the notches d in the top of the 


racks. The pawl-boxes H and IL are raised up, | 


as Shown in Fig. 1, the pawl H engaging with 
the iron strap e, and the pawl-box I resting on 
the hooked end of the lever K ; the triangular 
toothed pawls are then introduced into their 
respective boxes, the pawl of the windlass 
having been disengaged from its ratchet- 
wheel; the follower-block G is worked down 
until the cotton is pressed to the required size, 
when the hooks which retain the lower doors 
1, are released from their staples, releasing 
the doors at the same time. The cotton-bale 
bands and ties are then applied to the bale, 


The follower- | 


and the follower-block released either slowly 
by gradually raising up the pawls and pawl- 
boxes, or more speedily by removing the levers 
K from the pawl-boxes I and pushing off the 
strap e from its seat in the pawl-box H; the 
follower-block is then raised up, by means of 
the windlass h and ropes q, until the hooks or 
links ¢ drop into the notch d in the upper part 
of the racks; the windlass h is then released 
of its pawl, and the follower-block, by its own 
gravity, swings to one side in the recess formed 
by the long brace A’, where it remains out of 
the way until the press is filled up again. 

Having thus fully described the construe- 
tion and operation of my press, what I claim 
therein as new, and desire to secure by Let- 
ters Patent, is— 

1, In combination with the upright timbers 


A of a cotton-press, the long brace A’, when 


used to form a recess for the reception of the 
follower-block out of the way of the box of 
the press, the timbers being united only at 
the top and bottom, substantially as and for 
the purpose set forth. 

2, The arrangement herein shown of the fol- 
lower-block G, hinged link ¢, and notched 
head d of rack-bar F, as and for the purpose 
set. forth. 

3. The combination of the pawl-box I, pro- 
vided with rectangular openings s s’ and re- 
cess k, with the lever K, when provided with 
beak t and corrugated bearing v, as and for 
the purpose set forth. 3 

4. The combination of the follower-block G 
with the long links /, the Jevers K, and the 
corrugated stirrup g, as and for the purpose 
set forth. } 

d. The arrangement of the racks F, provided 
with guide-ways and projecting teeth, with the 
pawl-boxes H and I having rectangular slots 
s s’, when constructed substantially as shown, 
for the purpose set forth. 

WILLIAM M. SMITH. 

Witnesses: 

EDMUND MASSON, 
Kp. F. Brown. 
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Unirep STATES PATENT OFFICE. 


LUTHER SMITH, OF ROCHESTER, MINNESOTA. 


IMPROVEMENT IN LIFTING-JACKS. 


Specification forming part of Letters Patent No. 56,811, dated July 3, 1866. 


To all whom it may concern: 

Be it known that I, LUTHER SMITH, of 
Rochester, in the county of Olmsted and State 
of Minnesota, have invented a new and useful 
Improvement in Lifting-Jacks; and Ido here- 
by declare that the following is a full, clear, 
and exact description of the same, reference 
being had to the annexed drawings, made part 
of this specification, in which— : 

Migure 1 is an elevation, showing the front 
of the lifting-jack; and Fig. 2 is a vertical sec- 
tion on the line w a, Fig. 1. , 

The same letters refer to identical parts. 

A is the stock, which has the chamber C 
running about one-half of its length, open to 
the front, and thence upward through the cen- 
ter of the stock A to receive the jack-bar B, 
which has guides along its rear side, as shown, 
fitting into corresponding wings to the cham- 
ber C. This bar B is notched on its front 
side, as shown, to receive the point of the le- 
ver D, which moves up and down upon a ful- 
erum formed by a stirrup, EK, which is hinged 
to the stock at F T, and depending supports 
the lever D at a point as near the stock A as 
will permit the action of the lever. 

The catch G is placed in a chamber on 
the front of the stock, and has astem, around 
which a coiled wire spring, G’, is placed, which 
rests against the front of the chamber at 
one extremity and at the other against the 
shoulder of the catch. This catch is square 
on top and beveled on the lower side to corre- 
spond with the shape of the notches in the 
bar. It is as wide as the notches on the bar. 


| 


The lever is also beveled on its lower edge 
at its posterior extremity, where it comes into 
connection with the bar, so as to make a point 
for its insertion without interfering with the 
tooth below, the handle being elevated and 
the lever placed under one of the notches in 
the bar. It is then depressed, and the bar be- 
ing forced upward, the inclined portion of the 
tooth resting against the corresponding por- 
tion of the catch, the catch will be forced back, 
the spiral spring yielding to the pressure until, 
the tooth being raised beyond the catch, it is 
released, and immediately the spring throws 
it back, thus preventing the descent of the bar 
when the lever is released. 

Having thus fully explained the character 
of my improvements, what I claim as my in- 
vention, and seek to secure by Letters Patent, 


is— 


1. The catch G, actuated by the spiral spring 


G’, in combination with the jack-bar B. 

2. The arrangement of a lifting-jack having 
the stock A, bar B, lever D, stirrup E, catch 
G, and spiral spring G’, the parts being con- 
structed and combined substantially as and 
for the purpose set forth. : 

In testimony whereof I have signed my 
name to this specification in the presence of 
two subscribing witnesses. 


LUTHER SMITH. 


Witnesses: 
WALTER S. BOOTH, 
J. A. LEONARD. 


Shc SRN 5. 


x x Pog ee 
jaan 


es 


ere) ta 


waa 

eh 

oe ed 
* 


FP. Sut 072, 


ash Floliler. 
SV 60088. Laternte i Sits, 186%. 


hs 


EIS AP of my 
Sa EWA as SS a NEY > 
— / 
‘ 


; 


= Rs ——s 


N. PETERS, PHOTO-LITHOGRAPHER, WASHINGTON, D Cc. 


Gnited States Patent Office. 


ROBERT HUTTON, OF BROOKLYN, NEW -YORK. 
Letters Patent No. 60,735, dated January 1, 1867. 
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IMPROVEMENT IN WINDOW-SASH FASTENINGS, 


The Schedule referred to in these Retters Hurtent ant making part of the same. 
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TO ALL WHOM IT MAY CONCERN: 


Be it known that I, Ropert Hurron, of Brooklyn, in the county of Kings, and State of New York, have 
invented a new and improved Sash Fastening ; and I do hereby declare that the following is a full, clear, and 
exact description thereof, which will enable others skilled in the art to make and use the same, reference being 
had to the accompanying drawings, forming part of this specification, in which— 

Figure 1 isan inner side view of a portion of a window frame and sash, having my invention applied to it. 

Figure 2, a vertical section of the same, taken in the line z 2, fig. 1. 

Similar letters of reference indicate like parts. 

This invention relates to a new and improved fastening for window sashes, whereby the latter may be 
supported at any desired height. The invention consists of a wedge or key fitted in a socket attached to the 
window frame, and interposed between one of the side pieces of the sash and a friction-roller’in the socket, as 
hereinafter fully shown and described, whereby a very simple and efficient sash fastening is obtained, one which 
will afford an easy manipulation of the sash, not liable to become deranged by use, and which may be manu- 
factured at a small cost. 7 

A represents a portion of a window frame, and B a portion of a sash, fitted in the frame so as to rise and 
fall freely, and C is a metal socket, segured to the frame A, at the inner edge of one of its side pieces, a, so 
that the inner side of the socket, which ‘is open, will be opposite one of the side pieces, 6, of the sash. D is a 
wedge or key, which is fitted vertically in the socket C, and has its rear side bearing against a friction-roller, E, 
in the socket, the other side of which is serrated, being in contact with the side piece 6, of the sash, (see fig. 
2.) The roller E is fitted in the lower part of the socket, and the wedge or key D has a rod, F, attached to its 
upper end, said rod passing up through an opening im the top of the socket, and having a horizontal thumb- 
piece, ¢, on its upper end. From the above description, it will be seen that the sash may be raised without any 
direct manipulation of the wedge or key, as the upward movement of the sash has a tendency to raise the wedge 
{ or key, but the sash cannot descend, and will be retained at any desired point, as the gravity of the sash 

} ei gigs has a tendency to cause the wedge or key to bind between the roller E and the side piece 6 of the 
w% ash. In order, therefore, to lower the sash, the wedge or key D must be pushed upward, which is done by 
clit the thumb upward against the thumb-piece ¢c, and in case the wedge or key should become tightly 
bound between the friction-roller and sash, the latter may be raised a trifle, to loosen it, and the thumb then 
applied to the thumb-piece ¢, to hold the wedge or key up while the sash descends. This sash fastening may 
be constructed at a small cost, and readily applied by any one. There are no parts liable to get out of order 
or become deranged by use, nor can it be materially affected by wear. The socket, wedge or key, and the fric- 
tion-roller are designed to be of metal. | 
What I claim as new, and desire to secure by Letters Patent, is— 
A window-sash fastening, composed of a socket ©, provided with a friction-roller E, or its equivalent, and 
a wedge or key D, applied to a window frame, and in such a relative position with the sash B, to aperate in the 
manner substantially as and for the purpose herein set forth. 


ROBERT HUTTON. 


Witnesses : 
Wm. F. McNamara, 
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UNITED STATES 


PATENT OFFICE, 


DANIEL FASIG, OF ROWSBURG, OHIO. 


IMPROVEMENT IN LIFTING-JACKS., 


Specification forming part of Letters Patent No. 36,844, dated August 12, 1862. 


To all whom it may concern: 

Be it known that I, DANIEL FASIG, of Rows- 
burg, in the county of Ashland and State of 
Ohio, have invented a new and Improved 
Lifting-Jack; and I do hereby declare that 
the following is a full, clear, and exact de- 
scription of the same, reference being had to 
the accompanying drawings, making a part of 
this specification, in which— 

Figure 1 is a side sectional view of my in- 
vention, taken in the line x a, Fig. 2; Fig. 2, 
a plan or top view of the same. 

Similar letters of reference indicate corre- 
sponding parts in the two figures. 

To enable those skilled in the art to fully 
understand and construct my invention, I will 
proceed to deseribe it. 

A represents a socket or stock in which a 
vertical rack-bar, B, is fitted and allowed to 
slide up and down freely. The bar B has its 
rack a formed at its front side, as shown in 
Fig. 1, and to the front side of the socket or 
Stop there is attached a spring, C, which has 
a catch or projection, b, connected to it, said 
catch or projection passing through a hole, ¢, 
in the stock and fitting into the rack a. The 
end of the catch or projection b is beveled, so 
that the teeth of the rack a may slip past it in 
rising. (See Fig. 1.) The spring C has a 
tendency to keep the catch or projection dD in 
contact with rack a. 

On the back side of the socket or stock A 
there is a rack, d, into which a pendent pawl, 
D, catches. This pawl D is suspended by a 
pivot, e, from the front end of a lever, E, 
which is attached by a fulerum-pin, f, to the 
upper end of the rack-bar B, as shown clearly 
in Fig. 1. The upper end of the pawl D 
above its pivot eis connected to a rod, g, which 


is fitted in a groove in the upper surface of | 


the lever E, and has a knob, h, at its end. In 
a large or operating jack the pawl D will, by 
its own gravity, keep engaged with the rack d. 

The operation is as follows: The machine is 


placed under the article to be raised, the lat- 
ter resting on the lever E directly over its ful- 
crum-pin f, and by raising the end of lever 
K the rack-bar B will be raised, the pawl D 
catching into rack d,and serving as a bearing 
for the lever. The catch or projection b of the 
spring C, in consequence of being engaged 
with the rack a of bar B, will retain the latter 
at any desired height within the scope of its 
movement. In order to release or let down the 
bar B,the operator pulls the rod g, by placing 
his finger behind knob h, and thereby throws 
the pawl D outward from its rack d, as shown 
in red, Fig. 1. The upper end of the spring 
C is then pulled outward, so that the catch or 
projection b will be free from the rack a, and 
the bar B is allowed to descend. | 

The device is extremely simple, and may b 
constructed at a moderate cost, of either wood 
or metal. The arrangement for throwing out 
the pawl D from the rack d is an important 
feature of the invention, as it greatly facili- 
tates and expedites the lowering of the rack- 
bar B. : 

The invention also possesses the advantage 
of a considerable range or length of move- 
ment of the elevating-bar B. In this respect 
it is like the common jack-screw; but its move- 
ment is of course quicker and the device -far 
preferable for light jacks for elevating articles 
of moderate weight. 

Having thus described my invention, what I 
claim as new, and desire to secure by Letters 
Patent, is— | 

The combination of the sliding rod g and 
Swinging pawl-bar D with the lever E, rack- 
bar B, hollow rack-stock A, and spring-catch 
b, as and for the purpose herein shown and 
described. 


DANIEL FASIG. 


Witnesses: 
G. B. COULTER, 
W. M. STAMETS. 


United States Patent’ 
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AMOS C. RODGERS, OF PHILADELPHIA, PENNSYLVANIA, ASSIGNOR 
TO HIMSELF AND J. AND G. H. GIBSON, OF SAME PLACE... 


Letters Patent No. 87,708, dated March 9, 1869. 


_— — 
— 


_—— 
cael 


IMPROVEMENT IN SASH-HOLDER. 
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The Schedule referred to in these Letters Patent and making part of the same. 
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To all whom it may concern: 


Be it known that 1, Amos C. RopcGers, of Phila- 
delphia, Pennsylvania, have invented certain Improve- 
ments in Sash-Retainers and Fasteners; and I do 
hereby declare the following to be a full, clear, and 
exact description of the same. 

My invention consists of a toothed catch, arranged 
to slide betweeu diagonal guides within a metal case, 
and adapted to the teeth of a ratchet secured toa 
window-frame or sash, the whole forming a device for 
retaining the sash in any position to which it may be 
raised or lowered, and for locking the same at the limit 
of its upward or downward moveinent, as fully described 
hereatter. 

In order to enable others to make and apply my 
invention, I will now proceed to deseribe its construc- 
tion and operation, reference being had to the accom- 
panying drawing, which forms a part of this specifica- 
tion, and in which— : 

Figure 1 is a view of a portion of a window-frame 
aud sashes with my improvements attached; 

Figure 2, a vertical section of the same, on the line 
1-2, fig. 1, looking in the direction of the arrow; 

Figure 3, a side view, partly in section; 

Figure 4 is a sectional view, showing a modification 
of the invention; — 3 

Figure 5, a section on the line 5-6, fig. 2; 

Figure 6, a sectional plan view on the line 7-8, fig. 2; 

Figures 7, 8, and 9, detached views drawn to an en- 
larged scale, and illustrating portions of my invention; 
and ? 

Figure 10, an enlarged sectional view of the modifi- 
cation shown in fig. 4. 

Similar letters refer to similar parts throughout the 
several views. 

A represents one of the side-pieces of a window- 
frame, in which are the usual recesses, a and @, for the 
reception of the lower sash, B, and upper sash, ©. 

To one edge of the lower sash, B, is secured a rack 
or ratchet, D, the teeth of which extend into the re- 
cess a, aud at the upper end of the ratchet is an abrupt 
shoulder, b. 

_ At the lower end of the ratchet is an inclined edge, 
¢, and at a point opposite to this ratchet, and within a 
recess in the side-piece A, is a metal case, E. (See 
fig. 5.) 7 

A catch, F, is arranged to slide in this case, between 
diagonal guides, d d, figs. 8 and 9, and has two or more 
teeth, e, adapted to those of the ratchet D, and a pointed 
projection, f, at its lower end, adapted to the shoulder 
b of the said ratchet. 

The catch F, is arranged to fall by its own gravity, 
until it rests upon a shoulder, i, of the case, and its 
teeth and projection extend beyond the latter, as shown 
in fig. 8, and the said catch is operated by a lever, G, 
which extends through and beyond the side of the win- 
dow-frame, and is connected to the catch by a link, h, 
as shown in fig. 3. 


When the lower sash is closed, as shown in fig. 5, 


_ the projection f of the catch rests upon the shoulder 6 


of the ratchet, by which means the sash is locked, and 
prevented from being again raised until the catch F is 
elevated and drawn back into its case, by operating the 
lever G. : 

On elevating the sash, the teeth of the ratchet do 
not engage with the teeth of the catch, and the latter 
offers no obstruction to the movement of the sash. 

On lowering the sash, however, the case is reversed, 
the catch then, by reason of its diagonal guides, falling 
toward the ratchet, until it engages with the teeth of 
the same, and effectually prevents the sash from being 
lowered until the catch is again raised by means of its 
lever G. . wits ; 7 

When the sash B is raised to its full height, and it 
is attempted to lower it, the teeth of the catch F bear 
against the bevelled edge c of the ratchet, and firmly — 
lock and hold the sash in its raised position. 

The above arrangement is intended to be applied to 
both upper and lower sashes, either of which, as de-— 
scribed, can be retained in any position to which it may 
be raised or-lowered, or locked at the limit of its down- 
ward or upward movement. 

In the modification shown in fig. 10, the position of 
the parts is reversed, the ratchet being secured to the 
window-frame, and the metal case to the sash. 

The arrangement of tle catch F and its diagonal 
guides is also reversed, the catch receding from the 
ratchet, on the downward movement of the latter, in- 
stead of on its upward movement. 

The lower end of the catch rests upon one arm of a 
lever, k, and a weight, /, upon the opposite arm of the 
said lever, the catch being, by this means, maintained 
in contact with the ratchet of the window-frame. 

On raising the weight 1, however, by means of an 
operating-lever, m, and slightly elevating the sash, to 
disengage the teeth of the ratchet and catch, the lat- 
ter will fall, and will offer no further obstruction to the 
raising or lowering of the sash. ‘ 

This modification is especially adapted fur the win- 
dows of railway-cars, where the sash-frames are too 
light to admit of being recessed for the reception of a 
case. 

I claim as my invention, and desire to secure by 
Letters Patent— | 

The toothed catch F, sliding between diagonal guides 
d d, operated by the devices herein described or their 
equivalents, and arranged in respect to the ratchet D, 
secured to a window-frame or sash, substantially as and 
for the purpose herein set forth. 

In testimony whereof, I have signed my name to 
this specitication, in the presence of two subscribing 


witnesses. 
A. C. RODGERS. 


4 


Witnesses: 
JOHN WHITE, 
Ww. A. STEEL. 
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TO ALL WIIOM IT MAY CONCERN. | 

Be it known that I, J, N. SAWTELL, of Chicopee, Hampden county, Commonwealth of Massachuseits have 
invented a new and useful improved Sash-Supporter - amd I do hereby declare that the following isa full ang 
exact description thereof, reference being had to the “ecompan ying drawings, and to the letters of reference 
marked thereon. 

In Figure 1 of the drawings is shown a side view of MY Invention 4S applied to the window; 

Figure 2 being a similar side View differing in position of its parts: and 

Figures 3 and 4 diagrams of the front of the same With parts in different Positions, 

This invention Consists of a device for Supporting the Sash in a Window-frame at any desired height, and jx 
also “ranged so ag to Prevent the window from being raiseq from the outside, : 

In “onstruction I form "Y Window-fasteney and sash-supportep of a Wedge-shaned box, A, with a@ flange, 
B, of the Proper size, around the edge of the front, Which is lof; open, the flange B having Screw holes cyt into 
it, So that it can be screwed to the side of the Window-framo. Into this box is placed 4 wedge, C, Which works 
Vertically jn the box or Suide A, and 18 held in place bya Screw, a, set into the back of the Wedge, and Working 
in a slot, 6, in the back of the box A, this screy having a head outside of the slot Which keeps the Wedge C in 
its proper Place. From the lower Part of the box, on each side. Projecting rearwards, are two ears, D, which 
form a fulerum for the leyer E, which Works on a Pivot, ¢, put through it and the ears D. This lever E con. 
Sists of a handle, F, which Passes through the lower part of the guide-box A, and Projects outside, forming a 
handle, and has the Weight of the Wedge © Festing on it, this being arranged by meang of a Projection from the 
Side of the Wedge. his lever, on the other side of the pivot, is Curved around upwards, and having a note), 
on the under Side of the end, so that When the Wedge slides down it Presses down the handle of the lever. 
bringing the curved Part over with the hotch upon the top of the Wedge, as Shown in fig. 2, so that the Wedge 
Cannot be raised Without the handle being raised first, foy by raising thig handle the curved part is drawn away 
from the top of the Wedge at tho Same time that the lever raises jt The front Surface of the Wedge O, at f, ig 
Corrugated, so as to take a firmory hold of the sash. 

The °peration of this device ig ag follows: It is Set into the side of the Window-frame, 48 shown jn figs, 1 
and 2) q Sufficient Cavity being made for the Parts to work jn. The flange ig then fastened jy by ineans of 
*erews through the screw holes already mentioned, ‘Thi. is ‘ranged so that the handle js sufficiently far aside 
of the sas), to be worked “onveniently, J ig. 1 shows the position of parts when the window is being raised, 
the handle having been first raised so 8 to unlock and raise the Wedge. Fig. 2 shows the same When the Window. 
Sash jg Supported thereby, J; Will be seen here that the Sash cannot ho Noved from the Outside, as the Wedge 
is locked by the hook at the top, ana is jammed by the Weight of the Sash, so that it i$ impossible for the sash, 
to slide along it, 

The great advantages of this invention aro the Perfect support it gives to the Sash at any point, and also the 
Strong lock jt forms for tho Purpose of Securing the Window from being opened by intruders, It is also simple, 
and very easily made, al} the parts being cast of Some suitahl]o metal, which ‘enders it mug), cheaper than a 
Breat many of these deyieos Which contain springs which it is Necessary to temper, besides other more Clabo. 
rate parts, | 

Now, having described my Invention, What I claim ag hew, and desire to Secure by Letters Patent, is—. 

In a Sash-supporter, the Combination of the Wedge ©, lever E, and Luideshox A, thie Whole Constructed and 
operating substantially &$ described, 


JOHN N,. SAWTELL,. 
: Witnesses : 

Epw. 4. Hypr, 
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UNITED STATES PATENT OFFICE. 


CHARLES C. SHEPHERD, OF PASSAIC, NEW JERSEY. 


IMPROVEMENT IN SASH-HOLDERS. 


Specification forming part of Letters Patent No. 122,496, dated January 2, 1872. 


To all whom it may concern: 

Y Be it known that [, CHARLES C. SHEPHERD, 
of Passaic, in the county of Passaic and State 
ee of New Jersey, have invented and made an 
| Improvement in Sash-Supporters; and the fol- 
lowing is declared to be a correct description 

of the same. 
lt. This sash-supporter is especially intended 
t for railway car windows, but is available for 
other characters of sashes. Bolts have been 
made use of for holding sashes in any elevated 
. + position, and sliding and swinging levers have 
a also been employed, but they are liable to be 
| ‘bent, and are costly and not always reliable; 
and, with bolts, two hands are required for op- 

erating them and the sash. 
dive My device consists in a self-acting bolt that 
is made of a bar placed in an inclined case, so 
A that it slides down the incline by its own 
( weight and enters a notch in the casing to sup- 
port the sash at the required points of eleva- 
tion, and this sash-support can also be em- 
ployed as a lock for preventing the window be- 
ing raised. 

In the drawing, Figure 1 is an elevation of 
the said sash-supporter; and Fig. 2 is a sec- 
tion through the line a a. 

The case for the diagonal bolt a is made to 
sustain the same in the required inclined po- 
sition. The said case b is, preferably, made 
with flanges by which it is held to the sash ¢ 
by screws d d,and the back plate e is a piece 
of metal that keeps the bolt a from contact 


——— 


oe 
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with the wooden sash. The bolt slides loose- 
ly in the case so as to run down the incline by 
its own gravity and enter one of the notches in 
the frame and sustain the sash. A knob, 4, 
projecting from the bolt through a slot in the | 
case is employed to draw the bolt a up out of 
contact with the frame at the notch when the 
sash is to be lifted. The upper side of the bolt 
near the end is notched so as to present near- 
ly a level surface to the upper side of the notch 
hin the casing and serve as a lock to prevent 
the sash being lifted until the bolt is drawn 
back. The bolt and its case are parallel; the 
bolt is supported and slides freely in the case, 
and the edge of the case being diagonal to the 
bolt insures a proper inclination of the bolt 
when put upon the window. This is, there- 
fore, to be distinguished from spring-catches 
with enlarged heads to catch the sash, and 
from locks with diagonal bolts actuated by 
keys. 3 

I claim as my invention— 

The self-acting diagonal bolt, with a beveled 
and notched end, entering a notch in the win- 
dlow-frame and sliding freely in, and combined 
with a flanged case cast in a single piece, as 
and for the purposes set forth. 

Signed by me this 14th day of October, 
A. D. 1871. 

CHAS. C. SHEPHERD. 

Witnesses: 

GEO. T. PINCKNEY, 


CHAS. H. SMITH. (24) 
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HCAS BEEN THOROUGHLY TESTED AND PROVED TO BE 


SUPERIOR TO ANY OTHER IN USE, 


FOR THE FOLLOWING REASONS: 


matanecs WD Tr, W shut off, not depending upon 


ire perfectly anti-freezin 
opening and closing 


i¢ surface water cannot ran ba 


contrary, they are so arranged | 


apn’ thew " J n burst in winter,) but On the 
eround for distance around the Hydrant, 
the wastc water from the tiwdrant, being provided with 8 


keeping it | erfes Uy dry. ‘Phix is effected | 
d opening on the under side, to 
3d) The frost cannot leave 
self to the ground withont disturbing the Hydrant or ! 
Ath. They are all of iron and Fog 
5th. They do not require packing with straw to prevent freezing Rey 
6th. They are operated without remo ing the cap on top, the revolving nut (A) working the valve-rod (C) up and down ithin i 
7th. In case of any obstruction in the valves, or for repairs, they can be anserewed from the base or elbow, ( ),) leaving case (E) undist urbed in the 
ground, and replaced in a few minutes, requiring no excavating or taking up of pavements or sidewalks, 
8th. They are ornamontal and tasty im appearance, | 2 sh 
Oth, With ournew style of base we get tho valves five fect below the surface, RKO NNING THEM DOWN TO BO' 
TOM OF BRANCH-PIPE, giving a very free water-way, and xavine from one to one-and-a-half fect depth of excavation m ln 
branch-pipe, . ; 
The attention of Water Companies, Engincers and Contractors, is solicited to a close examination of the above advantages over all other Hydrants in uo. 
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FOR THE FOLLOWING REASOWS : 
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lat. They are perfectly 
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ly anti-freezing, as no water can remain in the Hydrant under any circumstances whatever, when shut off, not depending upon 
ing and closing waste orifice. 
2p. The surface water cannot rup hack into the Hydrant, (as in the ease of the old ones, causing them to freeze and burst in winter, ) but on the 
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contrary, they are so arranged as net only to carry off the surface water, but they also drain the ground for considerable distance around the Hydrant, 
keeping it perfectly dry. This ix effected by means of the drainage pipe (F) % hich carries off the wasic water from the Hydrant, being provided with a 
slotted opening on the under side, to reesive the surface water or drainage. 

3p. The froxt cannot heave the Hydrants, as the outside case (E) is detached, and bas room to play up and down six inches, thus accommodating 
itself to the ground without di g the Hydrant or breaking the connection. 

4TH. They are all of cartel requir no wooden boxes. 

5ru. They do not require. packing with straw to prevent freezing. — 7 ; 

67x. They are operated without removing the cap on top, the revolving nut (A) working th ilve-rod (C) up and down within it. 

ivu. In ease of any obstruction in the valves, or for repairs, they can be un i from the hase or elbow, (D,) leaving case (E) undisturbed in the 


gronnd, and replaced in a few minutes, requiring no excavating or taking up of pavements o1 sidewalks, 
Siu. They are ornamental and tasty in appearance. 
9p. With our new style of Iase we gel the valves five feet belo he surface. RUNNING THEM DOWN TO BOTTOM OF BRANCH-PIPE, 
NS ing a very free water-way, and saving from one to one euned-ia- fn feet depth of excavation in laying branch-] ipe. 
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The Bailey Hydrant, invented in 1865. 
The stock and main valve taken out. 


The elbow and casing as set and connected together in the 


ground, 
Error in drawing, compare with No. 
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